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90) Bridgeport Music, Inc. v. Dimension Films, 410 F.3d 792(6th Cir. 2005)

91) Bridgeport Music, Inc. v. Dimension Films, 230 F. Supp. 2d 830 (M.D. Tenn.
2002)

92) AAE o] A Y1 E-L Bridgeport Music, Inc., Westbound Records, Inc., S
outhfield Music, Inc., Nine Records, Inc. 5 4719 &4I3 ALE0| AT}
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< AY3 = “100 Miles and Runnin’”©|2t= #(rap)d dFE<

=
“Get Off Your Ass and Jam” HE& AEH3 Aol EAFHIUL. o

>

o =
2

bellAd da A= Yo o RE FE3 22 £F0] HES

o] ZF T 049, 1:52, 229, 3:20, 3:46 F-2ol AASFALS) AHEH +F
< 4 FEuH A9 72 AR d4Ad HUA F SIATRHEES
of 2ol #3 Az Aol me=o B A Aol wi B 7
=g TESA a9 'S4 YZ(de minimis analysis)9) WA ‘H
A T2 f AR (fragmented literal similarity) AAF ol 7] &8k ©]
Aol AEHE FEe AR AATHSTE AR o]|2A] Rt
Re AEE AHlsits =745 29 YL 59 F4S Lot

o
=2
=
ol
o)
£
ot
b~
ata)
ro
2
o
fy
ot
b~
rE
o
2.4:

= Westbound Records
AHGit) 8] =& (Sound recording) A&l 723 FA FEo| Hslo
Aol #AaS FArstA =, I =AE vlT AZFHEAHT) 2o A 2k

HE AAE e AWl ALAA} A & e Ao F

e

“Get Off Your Ass and Jam”°¢|gt&= =

93) a7k AzAE 7H FoA F=4d
HEEA (P §o1Z ‘looping) == WA= A

ZhARSE B3bgo] Zh Bl A
U= A

94) o] w AERLL 9ok AL ¥
TS d&sAH.

95) S 2] Y= (De minimis Doctrine)o] &, 243} 811%01] AL&3E T ) A
Azl 3 HEol A AA FolA o g FEol SH‘:*OP‘# el =
o] AZAAL BT Ao o]2R Ei= A o] = éé_]x% SAAAE 21A
s 71Fe]l B & goks 9HS JuATHIIA, 9 =%, 339). ohe, Sl
b AR WA BelelAs Fayel A A A
40 BY G ARAA fA4 KPS BUSHE DHRAE F UL 2 o
A= e A 948 92 94T as g wdd,

96) 91 #HAA A& AE &o]= “did not rise to the level of a legally cogniz
able appropriation.”

97) US.C. & Title 179] “Copyright H#& A At AL 44 93l bt Aok

1=

A
filo
-]

€3 =7 = Newton v. Diamond

e
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=
ol
of
ok
k1
hasd
v
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ol
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Y
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S
PN
=
2
2
o rlo
A
o

98) Title 17 U.S.C. Section 106
99) Subject to sections 107 through 122, the owner of copyright under this title h
as the exclusive rights to do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the pub

lic by sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pant

omimes, and motion pictures and other audiovisual works to perform the c

opyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pant

omimes, and pictorial, graphic, or sculptural works, including the individual

images of a motion picture or other audiovisual work, to display the copyri
ghted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work public

ly by means of a digital audio transmission.

100) Title 17 U.S.C. Section 107-122

101) (b) The exclusive right of the owner of copyright in a sound recording und
er clause (1) of section 106 is limited to the right to duplicate the sound rec
ording in the form of phonorecords or copies that directly or indirectly reca

pture the actual sounds fixed in the recording. The exclusive right of the o
wner of copyright in a sound recording under clause (2) of section 106 is li
mited to the right to prepare a derivative work in which the actual sounds
fixed in the sound recording are rearranged, remixed, or otherwise altered i
n sequence or quality.

The exclusive rights of the owner of copyright in a sound recording under
clauses (1) and (2) of section 106 do not extend to the making or duplication
of another sound recording that consists entirely of an independent fixation
of other sounds, even though such sounds imitate or simulate those in the c
opyrighted sound recording. The exclusive rights of the owner of copyright i
n a sound recording under clauses (1), (2), and (3) of section 106 do not ap
ply to sound recordings included in educational television and radio progra
ms (as defined in section 397 of title 47) distributed or transmitted by or thr
ough public broadcasting entities (as defined by section 118(f)): Provided, Th
at copies or phonorecords of said programs are not commercially distributed
by or through public broadcasting entities to the general public.
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T H43 WFAZ 5 e dEEe d2E Adgn s 9

A3A7Y FRbel 314

2 do it rlf

AATAL A F, oA YPAAE 1T W) =E AAE
iR BASAE ¢ HE AHY W glol HeB ARy U=
FEHAY AEYSRE 99 94 D ASE BT FAH ok 1
Gttt Aol ot

oSt ol FaA AWRE oFFo] W AW NS BUE /E
o =g B A%A Yo E %v&a}% ol 249 we A% )
Zol HA AT BUSEA, 07}t Yno =gEe] AN EE Y
e W @ AEIS BAE T AN AZd Aol APt
E HAZ BASA,

o =9 o)&F} HFE ol&s FdsA HFY vim Y -
Saregama India Ltd. v. Mosely #2102¢] AE

1) 71& AHLBA

o] Abdell A Fa= “Bagor Mein Bahar Hai(©] 3} ”BMBH”E} El=0
= AFoz dEd AYd ool dF 5o T LFES FE3
2005 TEFQ0 “Put You on the Game(©]3} “PYOG” 2t 6Hi‘r)”\"'/]- =
o AYstArt. ol &d HEL I 2oA 1% VM ASHE G vy
stgo] W W AXE W& (Looping) ¥+ Fitol EH3IA=TH, ol st
o Z5E g AFdAAQ] dae o FES JuU g glo] ol &
g A2 AR el sigd ot FAskde olddl st vis 9
AzE ol &Y= Az el dldstA devtar FREEA, O S

£ &

102) Saregama India Ltd. v. Mosely, 687 F. Supp. 2d 1325(S.D. Fla. 2009)
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B2 534 (Originality)°] v FEolgt H7td 4+ glo] A4
ool A FEvE d, @ BMBHS PYOG F A ZHE Abo]o
— Add fFAAo] glde A T =AE ST

1o oft
HI

of AN ZRT F FRAYRLES WA, 9 G ol 3 BE
W A BE v Al o2t 546l EAwT wsd
s3] R WA FAL wolgolx etk U ABEE F ARE

e 9] 1% 7 ALHE G vtold 3 PEE AsnE 74 U,

o

(

Gi= dae) F4s 7148 o] ARl A Patricia Seitz FA= 9
Fto] Sl A6 A Uo| Bridgeport WA A S5-Eof thal A

a
v AAA FAE AAZIE0l AEHA Feval FEE A deiA s
718kt Seitz A= 9 BAOA Aowd gl w=
A=A A1142(b)Fe] “2x 8 A 2= (derivative work)”] U E O-&

A} 5
A A A= NES 2] AEA fFAES nEekA fa “d HaeEl
29E dREolEtE ety Sl B AFE'E E A2 A 27
e sidolstar AAIskAH

et o] A AL Ao FAS Wolsolx gk oo wet
Ve AN darded dastiioy, a4 A2 vt 558
AAdzaz Ry Foibe 21d9] fgA|eF 7|3ke] UREHJTE olwE
dare] FAE 71410 FadS dart ojv] Az YA AT
= AT s 2ACNA AR e ARl Ui dd kA
ong, Aizom o] AL ‘AddA FA S HoEo B AEd

103) Saregama India Ltd. v. Mosley, 635 F. 3d 1284 (11th Cir. 2011)
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oJstr) el A = AZAHY =SEo O HEY &
g} AzEHe] 320 s HA & ey oE9A o
2 3o

1) Hs=c Ut A2 I

= AZAHS A106%, A114x= 54 “owner of copyright in a
sound recording”®lgt= FHS AHEste] HEES AAAH A=
HEol ERAAZ obd Azt Hegygow i g9lew, ofd uwzf
A A A = A A S kA "Thi) didol S-Euet Az
“A3E AAJHA” olgts BA sholl AledxolA Hawe Add - =
Hekgo] ide Aesta o faugddAs olet o] se5&
dste] 7HAl= dYE AFES dE2 9 B EIFEQ ‘A A<
AU o2 qt&stal JJeER, v IAPEH= HAZIEd U =
@ol fEluEt AdH AA HE&d F e ARE HES 9
A= ol BT FF2 Ao|7} WhgEojof & Aolnt.

é

2) &€ A3 A &S Fed 2] A=A 947

o AFAYE A106xAA AZEY] WS MEHoE Brs|wA,
A107% WA A122zo0A4 AZES] FFEE ddd AZA e 4
HAE A&sta ok 5280 B3 A=A UE 94 HAE 74T
= A2 A11d4E G 9ot 2ol AlEsteE =3 F sl Ao
T} ole} o] w= AFAHLS HHAEEE AZE U&

Aetal 7] wWEe EE #H wgAe AXEEE AREY WES
2y AT A= A "Hrh

4

105) eVl E A, Suk
H(1986. 12. 31. HE #1391



olol whatel e AAW A0Z A1 AZAE AllE WA A
132 FY w2 Ael(lst “ARAAA |G FThe Alex hA
A2z FA WE A(CIF “HAALA ]2} FTHE Tk G
FASEA, A2EEo] ohd AT 1 &S FHeE FAL A
It BE AxAWel Azelgde] REgelel de - guk - o
WA E BAY M FARL U3 &= A
AZAT Afolsk YA, ‘BAW, WEA T 7
T A @tk gy S AAW AA SelAE HoBd BE B
AR 5o Wgol A4AY A6z oletel FHE BAA 5o UL
gel 4" oAE a8 24 9o s

t}. &2 & - Bridgeport & A9 & &7sA

& gro| T o3 zAlo] B3 AR A2, T
sl st AZtH E¥e AT AAR} - SHHA AR A A1

TAE ob7Idet. AZJAHE s Ftol #sle] Bridgeport
FANA AL ‘T AAZ 3l (per se infringement) AALZ]FEO] A&
2 g A=A EAEHY O folA B ouket 2ol 8 ARAHI v
d FEAA N Aol7k lohe M, @ ‘2 AAR H AAIE

R
& HE Yol E ARAY A14ZE ZE 47 do] AAF Aole
Eoulwe 0 e 00 @ AANZ PN AANFS o B2
o) thepst P gobire] Wale] =go] S ARE oA mE o

A% zehstel ARARe) B RygsA Rvs H0), @ A

Do
O
]

AHALS ARFEY B gFo] W2 HDFHo|Z=108) ‘A2l

106) Saregama India Ltd. v. Mosely, 687 F. Supp. 2d 1325(S.D. Fla. 2009) ¥4 ol
] 9] Patricia Seitz ALY K59

107) Tonya M. Evans, ¥ +&, 889-890H

108) A4, wih WFoles dez Asol fFHVEGE ZAA 7lEo] 875

rr
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A Qe AfA A E WA BUss AL Pgdns A 52
T W, T AAE AN AANES S AR AA A g
Ae ARttt @+ gk wepA okl A @9 Ak AR
saslol sigeia ool BIAHE YurAel Ao} virlx

Z 2
‘AAR FAAR AAIES H st HESIES g

M. AZARe oigk AZ4E A3 78 sid g8

1. AZALE A 58 3 o8

7F A &A

At o=y iAbel] tiE A= oA HESE HE #d rFe HE 4
o} [A glol AdH FAAE WHElrt d8d9tds He g4 A5 b
ATk @2 AtFE oA A Z Ao tigt AFA LA FolA= BAAE, T
d, TS5 A, 28 AL E Fente] EAE £ AS A, 9]

2]
2 el 9A AR 2o VAT 2nE AE Aol 4
A

A fAg0l QA olRel E PE/F Bastch ek HAR A
o] BAATHA, o] AElolA Aol e AZALA Fas EAD
SRR

1} 9AZES} MEY Hos AFE 2ud Aold] AAH 4

dol EAS=A o F

Aolng A, gut, e %w AE FYsTT BolE ojdrhe &,
A, g, e ARES Agste ulswel onyt Ate HelA A4,
=5, BEol] A= olE 71*«1 A=Y LI AEE HIEeA = A
o] dxkAoltt(o]ste] o= A4 HA, AZAW Fal, 2007, BFAL 7599
ik_z‘)
i .
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olml A4 A2E AL W) DR EomA] AAA §A4 A
SRol A AFHAF], SAARE] QWA fAAT RSN g

8
, 3H4, uA, BE Se) aaE A - ¢F ZHAM Frishs PO

N

Oy

d

F4
B @do] o] FoXTh1M) gut A - fH B FolM A Bl &
A del vste] ER ¥ Z HFs 7Hue Hol vg Al b0
1) AZ4Ad, gtef AlEo] ZH 2 FE AA sigsts d-vol= v =
T R Aol LA AE A o HFo] 1/10 w|vrolg} sjrlEtE
A2 FAEE A ofEe Zon. ¥ lﬂr?s% oA 2=

olug},

o
o

)
=2
>
N
)
o
3
r (o]
fol
i)
N
N
riu
o
g

O
M2

2) ®FH Bridgeport 2 WA Saregama 2 Ab#| 9} o] AlEo] 1x
719 A% WA 3 o ER Az Esitid, E¥S Abgo] ¢l
= T F ARE Atoldl AAF FAMdo] AT HYl= ofe A
oltt. 1= 79| &5 WA ol A e A3 A== Y

Aol sigdtial 5] ofg e # olus, 9 Fohe FHIE UL
| 7 9ABA WA FARS dopA] 2E slsAol &7 df

109) =LA 4H 2006. 10. 20. A3 20067138583 2
110) B= #A, A=A F38, 2007, 9HF AL 11000 ZF=

111) David C. Johnston, ¢ =¥, 698 %=, o]e} Z& o]f wio] HALdgo] =
< 54 79 FY2s BES AEYske MV M BE AR A4d
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2. AFAJAAHE s oA

wRof 8 AAA MY Pash A T W} 2AA AL B L
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V. guAARel U@ AU A 42 NG A%

gAY HSolE Ao K7 AF AR BEre A2A, A
Axe] Agoh 1 AL Lol Bk F, YA A= FA4E 2ud
Aolel MR fAdel i Ao HriATHE 1 gz%% eehel B
o ze}elo Al o] Gt WSE
9 HFe TASA B RolthEhR, LU A yaa, go,
HHADE AUA gong gE

=g Aol %}) G SWANAE FEAD A NG B
(8 AR2E)S At B AALED 23d Aol WA FAA
o] AHHI 1 i:ﬂ_%ol e A4 Fael BEETE AA(G-Y
o Aol M, SWARAE WEAYAA

912 Zlolh.

{14
ol
rot
29
ox
o
ox!
-
et
4>

Ot Az A2 Fhd 2aF Abolo] A Aol FAET
HSkA 2 oubkeh mpREAER Azl d Hale A3 A-EE AR«
A 25 & Zolth

VI. 24 &

@) AdE o A7t HAF AT A7)9 FLEO| Hep RS 2
9T Zolu, wef AT A7 FAEE TeHUS W F ALE A
ool AAH Al Y Ao BAARTE I AE 1) AR

=



Aejet BASNE ARALD A /I F BA, 24HAL B2,
A, 5, Aol AFeha, ARAAA] HFsE FAYRADL I
sstA Eh 2) 9 A9lE we wwol mek el AY F BAD,
A9, AFAL AAY 247 o, TR0 FAYHAY
g FAHI, 3) SWARA] A F BAY L A%W Ve T

7hsAdol A o] Wl 2 AElZE A#AL - AAJAHAAES] Ad A

A AeEe FTFHOR PAsA ¥ AsFAN A=AT A
o]

Aol B Aukd AVAFE AES Fo 2EAE B O,
@] Aldlol A T AR Abolo] A fAHo] Yk Ao HrlHt
W ALY 3 ARARD Aol BAR 247 912 etk

A6d A24E

oA AR kel gol @, @, @] 7 Aelg B AZE &
A WA AAHAe] s BAZ o 4 Atk 0 @, 6
2 el A WA AGAAA A o HE TAA R AT
o] 8% Axel Wb 1 Buke] Fehd & gomy, ol g Fiel A
T 9 FAEE A4S 4WE Bart A o @, @, 09 7 A
A7k A%D WA AAHAL Sglel YAF o BrrEd sy

= ouE cARE 8 ARAgY A BRHE AL otk A%
Ane A D ARAH
d, 7 AeI7E olsh ol AR g
Ava BagR e Y3 BUstel AWyol =7

rr

tlo 1o
-

w2
i

2

2

2

o

)

)

2

b

AAZ AZE ol gt WY A FTHOD “AAA L AZAHY
A7} ohd Ao= g Zolth b FolAE ALAWF A
A AN AR AFE ABOZA o] A7t Bl RS 4
AHoz olgati WS FFHOE AW 2 AFANA FNE T
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A5 AALFN] SAAZE o] ol
FZHoE ARA - AAAHA NS

TSR A8

A1d =xe| A=

(A87% A= T AT whoF Blele] ot e e HALENA Al
LSO AR aTY ol ERHow e

HatA e AoloiAl, A7 ] 4
TFAE WS F @A D Ak Uk obeelAE 1) WA, A&AY

> T
& i
e 2 M

FHE AL - ALAHA AR o)) 8 AgHlE

%, 2) AALXFAA B SFAAZES AHEstE 97 Az
A AANEE AR - ARRJDFE AdA AdsheEA A5 " 3) A
AN A AN BE A 019 & AGARTE S F AeA AR
E AE3VIE @) 4) ol 919 22 AgARG fFo #Agle]l A7
A WA AAQJAHA o] goll A3 FEI ol&dFo] AATH, AT =
oA A E o] g2 ‘AXA HIA'Z HriEA e AoRE FTHHA A
3 AY ARE &3]l A ol &5 g BYEE AN BAE =95ty
2 3
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A2d AR 5 AZJAHA Al dE AgF =9
. A2d 9 ARAHA A% HA

AgAg e AzAe] Aesh oo UM AE REFIL AL Ze)
TG 14¢ ERFPORR FFHO2 Batel PP oupxste

Aol YrhAZAY A1x). AZAHS Z3he] A

olsl o] Az ABPAL FAL AANe] BHL FHE o
Nelatd, WAL olgatel AuAl wHe AHE Ads nPFoD
W ARG ol gA Aole] NEY FE FAE FHzHHOD s

E ol Zlefste 982 gEsts Zolt.

r

rr

O. AZ4AR3 A48 2 AAJHEE AR AHre] 73 34

112) B4z, 924 FA, AZALFAHA2H), 2011, SEAL 400-4019 =z
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Z3o] EUHAJAATALAR A3BEY3), ole AYq7AY ke =3

(residual clause)?] Ao 2 Z=¢H ZolmZ 7|Ed EA3E A23x

WA A6z =0l o= tiet & Zolgh113) =

g 71EY] AR AT =2FE 018 == AFEW AgT= Al
3

13l olste] Azl dol = AdAFZA 2Hg3HA "t

O

M. AZA 9 AZAHA A} A2 ALH9
1. ZA9 &A

AZFAH L A3z WA A3BxY A2 AFARFE AAZHEA, oE
“A2f AZA LA A oleke Fap ofEfoll wjx|Ete] 2 AbfEol A
ZQlA ol ofd Az Af4kE e Rt A E&HTE HE& EWHE] SHA
ot 2011. 12. 2. AFAY AAS Fste A2 =9H 34

(A13522]3) Al 9 “A2@ AZALAEL AR ol =
o114 o] AP Aol FAHlE WY A H=9 AHAAW

o
2= owe o7t A A¥EI|2 n.

L

2. AAJNAAS tid A AdAR HEI7bsAdol B} WA

E1Ey

o= Aoz 98 AU AFAAC T BF)

rr

aL
[

113) M ZAH A35223 A1 A = “AH23ZFE A35227HA], A1012 235 -E
A10122571 A 2] 4% Qol”gta FAFoZN o] Z&(residual clause)2)
AAE E93) stk bt AR A ARE AES dee WA A3z
WA A3BE271A ] EA AHFES WA AW &, ABE3 fAE zH
2 HA 9 #AS AuA 2 el

114) o]o Hstd AzAAH thaj A= ¢ A
BEFHALRAY ABR)7HA F Aok I W8S oo 2
ABBZ(AZAA AT FA) ©] & 7 29 FAHL
A AL R sfMEolA= ¢k "Lk
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Fd ARE Abfrol ofste] AkE A= flo

=2
ret
ol
ol
£
X
ofo
ol
o)
oy
=

2
i

webA -2 ALl A" A - AAJHAE AT Abre A=

115) 17 U.S.C. 106A. Rights of certain authors to attribution and integrity
(a) Rights of certain authors to attribution and integrity. Subject to section 10
7 and independent of the exclusive rights provided in section 106, the author
of a work of visual art
(1) shall have the right
(A) to claim authorship of that work, and
(B) to prevent the use of his or her name as the author of any work of vi
sual art which he or she did not create;
(2) shall have the right to prevent the use of his or her name as the author
of the work of visual art in the event of a distortion, mutilation, or other
modification of the work which would be prejudicial to his or her honor or
reputation; and
(3) subject to the limitation set forth in section 113(d), shall have the right
(A) to prevent any intentional distortion, mutilation, or other modification
of the work which would be prejudicial to his or her honor or reputation
and any intentional distortion, mutilation, or modification of that work is a
violation of that right, and
(B) to prevent any destruction of a work of recognized stature, and any in
tentional or grossly negligent destruction of that work is a violation of that
right.
116) "= AZAH A1072 #AHEH FHAE 2 A F “Notwithstanding th
e provisions of sections 106 and 106A”2t= FH-& A&t o], A&<14
4 =32 106A°0 = THAE =&o] A E&H= Aoz FAs o
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d&ol7] wEel A AdAHAd AFe 1A °‘LE‘r—’ Herste] g

BEAo FAo] A3 AT, 1999, A AL A3

& A0 ALl A Aol

et AL oh Aoty AT I

= EAE Iy B2 AdA AR

FAEE T3 S AVt =7besit

= viaﬁﬁg 141% vk 2 EP(U%—E, “KISA “AALE &2 ‘EH=W A1
kAl .77, 2012 249 279, @b 73 Al(http:/ / www.hankyung.com/news/app/
newsview.php?aid=201202272217tel| A ). =& AZAH 9RE AREE oy
ARk, o] AE Fot] AAEE IR JNdel sEse Aot okdE=
Aol dubHRl Al Ed o= He dtd = At

120) "= A2 A107ZA A= ]9} #HA3t] “the purpose and character of th
e use, including whether such use is a commercial nature or is for nonprofi
t educational purposes”zt= EHS 23 Yth. 2 ALAPANAE FAHo| &
NS =9stdA 3 MA 18248 ‘A = Hgedd 5 o8 =53
s A o2 FASATHAZAEY #3523 A2d A1%).

121) MasterCard Intern. Inc. v. Nader 2000 Primary Comm., Inc., 2004 WL 434404
(S.D.N.Y. 2004); Am. Family Life Ins. Co. v. Hagan, 266 F. Supp. 2d 682 (N
D. Ohio 2002); Keep Thomson Governor Comm. v. Citizens for Gallen Com
m., 457 F. Supp. 957 (D.C.N.H. 1978)
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use)= AZAALAL AFAFE EYsFoER, AAESAA Bl
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124) 17 U.S.C. 107. Limitations on exclusive rights : fair use
Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or phonorec
ords or by any other means specified by that section, for purposes such as c
riticism, comment, news reporting, teaching (including multiple copies for cla
ssroom use), scholarship, or research, is not an infringement of copyright. In
determining whether the use made of a work in any particular case is a fair
use the factors to be considered shall include —
(1) the purpose and character of the use, including whether such use is of
a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the cop
yrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the copy
righted work.
The fact that a work is unpublished shall not itself bar a finding of fair use
if such finding is made upon consideration of all the above factors.
125) “the purpose and character of the use, including whether such use is of a ¢
ommercial nature or is for nonprofit educational purposes”& 3l4]
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. o849 22 3 YA

A AA 1849t #HEst v g4 #El?l MasterCard Intern.
Inc. v. Nader 2000 Primary Comm., Inc. AF1(©]3} ‘MasterCard AR’
ojg} FhHB0)e A= ‘o]g2l FF Bl Ay A-sto] i EojoF &
fa2A 1) A2E o&e H43 JAo] FFA] AcIA=A A7+
2) A&= o]&o] ‘"3 A (transformative) FAS WEA AFEE AAIGH
e § FEle § F A 24 FeAE AT A HA e s
of 3 FFS st ol B Fasitta FAEAH.

1) ASE 019 BA} FHo] FYHA RIAEA AR

olo} Beste] v Wl P Ui AAE o]go] BHo B4 Ex

126) “the nature of the copyrighted work” & 3|4

127) “the amount and substantiality of the portion used in relation to the copyri
ghted work as a whole” & 3l 4]

128) “the effect of the use upon the potential market for or value of the copyrig
hted work” & 3l 4]

129) wl=r AzHAY A107x22 3 AR 1H 34

130) MasterCard Intern. Inc. v. Nader 2000 Primary Comm., Inc., 2004 WL 434404
(S.D.N.Y. 2004)
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B2~ Fojel #AHo] QA AHEE HEIY. 78 F GEANHY
A DE = MasterCard AFANA AALEEZH FeEste] AHZEL o] &3

R4 =
Aol 4UH HAY o]§A ARE HEF w id, ARHOE A

WH+= Ralph Nader 5©| “Priceless. There are some things that

i

money can't buy. For everything else there’'s MasterCard.” 2t
MasterCardAFe] F31 75 =EWste “finding out the truth

priceless. There are some things that money can’t buy.” 2} %_Tiv‘f—:rL
£ Az e gare] AR A2 AFARA ol &l sigshA ¢
tar AT E® A AAE A
HEzd AdANA dsEe ddes &7
2 ZhdA] Aol sigsiA =

MasterCard Abdoll A AJFE= AZE o] 8o "HIPH A& WA
& 3 MA 1884 B39y #Hst B $83% 84

v Aok olef BHEste w= #AEle ALE ol iﬂr?‘éOﬂH A AEo

A o=EtA] e A2 EE, oujy wWAIX7E B}

o] A&7} =stA] &2 A T2 AMESHE %Oﬂ o] & 9]

‘WHPA A S AAstE Aog Rl uZ H s HE A

o] g FHZA EFHoZ FE Aol ulZ ‘¥t (PARODY) ©]t}.

o] &9 WEFH AAolg= Mol fElyelAe 4T sidol”]
u Foll ool Fate B w= HEE H AN SR g ¥
, MasterCard AFdolA A#FE = Ralph Nader =9 FiIET7}
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131) MasterCard Intern. Inc. v. Nader 2000 Primary Comm., Inc., 2004 WL 434404
(S.D.N.Y. 2004)
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132) UMG Recordings, Inc. v. MP3.Com, Inc., 92 F. Supp. 2d 349 (S5.D.N.Y. 2000)

133) 7} Kelly v. Arriba Soft Corp. ¥#el[336 F.3d 811 (9th Cir. 2003)]| A =} &F
= "ARES w3 vHdd Y FHoR olgHe Wil Ju JAVE
Az, AR AU oln A= A e & ¢ gle AEER A BEolA
AX 2 LdAZE e HoE ERste o4ds dle HAHS FYnE
‘HMEF A o] go® B F Aot BT EFF Sandoval v. New Line Cine
ma Corp.[973 F. Supp. 409 (S.D.N.Y. 1997)] #H& = G35} ‘seven’ oA A<l
2] s HAAHORE HFo F= AHoA H Jorge Antonio Sandoval®]
A AzbEEe] oJdRnY Aol EAIEAEHE, ook #dste AFFE= o=
b #9171 A4S st ARdESs SUE F jlE AR g2 AL 5
o] Fo|X Aol7] wjEeoll dAFEHAE A HHS FPst= HPF A o] &/
gt FA ST A F FEe BF AAEY] FHE HPste] dA#
0] o/gstA X3 o' AAEE o] &3 Aotk

134) webAl Zhabel @A e dein e WEF A o] go] IAE AAVE FIaEtA
T, oof=rel] e iy e W E olgo] dBE THeA &

bas I e
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3t137) Bo} ZEd BErt Fojxof gt
g 9 7EEe HETH SAAES FEH AFEVE AT
oAl Az=E sEstER, F WA IEeiE FAAAEY AA
ool ol & AteEldlA A 2R e AARIHAAANA FEd 4=
£ 7t = WA + ok

I3y MasterCard AR A ZolA AAE vt X0, thFEEe =
HEl= 7 HA 1Y e4E HFEAAEC] EAE Afelrt & 9w
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135) vl= AZAW A107x2 F WA nH L

136) Feiner v. H.R. Industries, 10 F.Supp.2d 310, 314(S.D.N.Y. 1998)

137) Feiner v. H.R. Industries, 10 F.Supp.2d 310, 314(S.D.N.Y. 1998); Arica Institut
e, Inc. v. Palmer, 970 F.2d 1067, 1078(2d Cir. 1992); Harper & Row Publishe
rs, Inc. v. Nation Enters., 471 U.S. 539, 563-64 (1985)

138) Leibovitz v. Paramount Pictures Corporation FZAA & “F WA 13 847}
37g0lg Aol 9o Iz FasHA fth= A2 olv] AHE =oojth el
A A3+ AL [Leibovitz v. Paramount Pictures Corporation, 2000 WL 1010830, 4
(S.D.N.Y. 2000)], Harper & Row Publishers, Inc. v. Nation Enters. ¥+ ol A=
“AzbEol FEHA ¥t ML AREL AAs =2t el o A
AAA 840t ekar A% vl It [Harper & Row Publishers, Inc. v. Nati
on Enters., 471 U.S. 539, 563-64 (1985)].

139) ©vl=r AZEY A10722] Al ¥A 1€ 8s
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d dolA ol g8 BEVE o JHAY BE AFl AFe
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ol AZEe) o]go] AFEA Tt FAAL A YA AZE s}
Ao HAE Juhe)

9 dl WA aEedseE v FE oA AZEE A107x FA8E U
7HA aEeas T M 8% Aor HUHHA a2 AT AR

&
QI merA FHIE Y oo Hriel UM Y T 9FL

140) Keep Thomson Governor Comm. v. Citizens for Gallen Comm. 7 ol A]
A F Agpd AREs A" o8 FES F 3R 2ol ¥ F 15
Aol B33, o= o] xo JEAY Fof FAZR] ARl 9Fe FA R
= A=l 9ttt et AR vk U457 F. Supp. 957 (D.C.N.H. 1978)

141) Rogers v. Koons &2 A2w3]daHde “EAd Rt of AAHFA0 A
< EAE ol FHo2 AAst= vl A FaAolttetal AR bt
ATHRogers v. Koons, 960 F.2d 301, 311(2d Cir. 1992)]. %3+ Harper & Row
Publishers, Inc. v. Nation Enters. AFAANA = thHA-L 200,000+ = 300%
o]7} ol&d Zlol B ARtelA 1 FEo] HA 24 AAHA FEeI
7] 2ol FAelgol MFHA Feths HAAZ AR v T

142) W= AZAY A10729] ¥ WA 1H LA o] Fo|l oA ZE A
o] & Atgloll A ofEA HE=H AJA oF= David C. Johnston G2 9 +=
T 69870270 g EHU &S FESVE

143) ©]2]¥ =2]= Harper & Row Publishers, Inc. v. Nation Enters. &2 2] “The
Court correctly notes that the effect on the market is undoubtedly the single

o oo
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At )9 849 #Hst v= FeE oA HESIE 7|2 dAKES
o] o2 F=d AtEo] AAZoA dAZ=I thAl #A HA BA ¥
of o] AAZES FAwfjo] HFFE fst=A oA Foltt 7iE tiH
Harper & Row Z¥A7F The
TimeXA| o] 3l AT 23], AIES AFHsF SN E E35+2 The Nation
A7 §1 A W& F 300~400F0] EFS TFHS AT ARQEAA,
$] The NationA|7} #H 3 FES #Hol Y4l sfFst= FEol=
The TimeA|7} % AN W& thA 2 A AA A ATt
3AClE AYS FAT v Aot 14) =3 v A2&3 g4
SIAZE LEA F23AR ZIAF F3 olHel wE] I AR E ARG
of ARk ARRFAE T QA E = o ZIARSE A BA Ol o] FAH o
€ Aol BRAETYD FAIZ v} QAt}h145 HbHo| Nufiez v. Caribbean
Int'l News Corp. 4|4 Caribbean Int'l News Corp.= AHAb A9
A Hell ARZTES] F g glo] ARRIE AlAsEA =T, oldl #eted Al
A AdE AAE AL AZ717F 8ol S4aHAA AR FX] ¥ol A

ol A & tiAlEz {rpEA X ¥ ofyet 23y AR

rL

o

most important factor of fair use.”gt= FdoA AE F AT

144) Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 563-64 (1985)
145) Nihon Keizai Shimbun, Inc. v. Comline Bus. Data, Inc., 166 F.3d 65 (2d Cir.
1999)
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ZlEs AHEVE Fth o] FEAA Hm AHE
2 FEHY AAE o] go] wAY A AZATE dA
‘HMAAEY E017] wEd, T AARAAVE AARARE AT
A0, FYA] e AAEE AR qiE=
o Fe A2 oo m st Ao £4do] 2YHTY= A8
of o]2A HY. AAE A&M Records, Inc. v. Napster, Inc. Z|147)9]
e mp3 Y9 SJEHE =< FAst Fufdk Aol A mp3 3L ol
W Aol Aol FAE MAPe] A olfE, ¥iY I& 99
EAst] =g 2 °ﬂ A<%dgt Zomba Enters., Inc. v. Panorama
Records, Inc. ¥ /\}?}148)01] Ae 9 A= T AR Aol
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Abstract

Evaluation of the Legal
Regulations Governing the Use of
Musical Works in Political

Campaigns

Park, Kwang Seon
College of Law
The Graduate School

Seoul National University

As the use of musical works on the campaign trail serves to
provide entertainment, focus the attention of voters and help improve
the image of the candidates, they have been used broadly in political
campaigns. However, since musical works themselves give rise to
legal rights, the occurrence of legal disputes between copyright
holders and users is inevitable. In particular, the use of copyrighted
musical works in the political sphere may lead to infringement not
only of the copyright holder’s freedom of research and art, but also
that of expression and association. In this regard, legal regulations

governing the relationship between copyright authors and users that
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take into account the above considerations must be regarded as being
highly desirable, while those that fail to address the issues
highlighted above leave room for improvement.

An examination of the Korea Copyright Act, the primary legislation
governing the wuse of copyrighted musical works in political
campaigns, demonstrates that using another person’s copyrighted
musical work constitutes prima facie copyright infringement. Thus,
using a copyrighted musical work in a political campaign constitutes
prima facie infringement of the author’s copyright as well as the
neighboring rights of the artist and producer regardless of whether 1)
it is used in its original, unaltered state; 2) the lyrics to the musical
work are altered and used or 3) the copyrighted work is sampled
and used.

However, if the use of copyrighted works by those other than the
rights holders were to be banned on the grounds that such use
constituted infringement of copyrights and neighboring rights thereto,
it would not only hinder the user’s freedom of expression, but it
would ultimately run counter to the purpose of the Copyright Act,
namely the development of culture and industry. The Copyright Act
tries to take this into account, harmonizing the interests of rights
holders and users by providing for “Restriction on Copyright Holders’

4

Property Rights” and “Usage Permission.” Thus, by examining how
the above methods are codified into the Act and carried out in
practice, it will be possible to evaluate whether the interests of the
copyright holders and users are being appropriately balanced.

In the past, an exhaustive list of the particular instances under
which copyright holders” property rights were restricted was provided
for in the Copyright Act. However, this rigid system lacked the

flexibility to adequately respond to the needs of users. This issue was
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addressed in the 2011 Amendment to the Copyright Act, which
introduced the more expansive “Fair Use” doctrine into Korean
copyright law. In this respect, it can be said that the problems
associated with the legal regime governing restrictions on copyright
holders” property rights have been addressed and improved upon.

Conversely, it is difficult to deny that the current “Usage
Permission” system, when examined in conjunction with the copyright
management system, treats the interests of copyright holders too
lightly. Taking the relevant provisions of the Copyright Act together
with legal interpretations issued by the Ministry of Government
legislation (“MOLEG”), it can be concluded that it is not feasible in
Korea for copyright holders seeking to entrust their rights to a
professional management agency to select a “non-exclusive” agency or
brokerage service for such purposes. Consequently, copyright holders
have little choice but to transfer their property rights through an
“exclusive” trust management system to the relevant management
service, the Korea Music Copyright Association (“KOMCA”). The
result is that copyright holders effectively lose the right to refuse
usage permission to copyright users. The problems with such a
system are felt acutely in the political sphere, where the right
holder’s decision to grant or refuse usage permission overlaps with
his or her freedom of expression and association.

In this light, given that the “Usage Permission” system under
current law fails to adequately reflect the interests of rights holders
due to flaws in the copyright management system, providing for a
more flexible copyright management system to better address the
interests of rights holders would serve as a significant improvement
to the current regime. Among the various improvement measures

suggested, one notable proposal calls for an amendment to Article
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226 of the Copyright Act, which provides that a non-exclusive
management agency cannot manage copyright holders” property in a
general manner. The reason that copyright holders are -effectively
unable to select an agency or brokerage service for copyright
management is that only a trust management agency, namely
KOMCA, can manage copyrights in a general manner. Thus, if the
above-mentioned article were revised to remedy this issue, rights
holders wishing to protect their freedom of expression and association
would be free to select a non-exclusive agency or brokerage service
for copyright management.

While further discussion is required to determine the specifics of
any amendment to the above article, it is evident that improvements
to the copyright management system are necessary in order to
balance the interests of the parties involved in the use of copyrighted

musical works in political campaigns.

Keywords : Copyright, Copyrighted Musical Works, Political
campaign, Politics, Sampling, Copyright management
Student Number : 2010-23506
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