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Akl J+=tl12), olH 7 HAEZH o] =& ©]s(labor mobility)2]
e BEAsH Oz QI3 xAel F4kd b E I (knowledge
spillover)& &3l #olo} A& FXItes AHES 722 o £
714el Fatel tigk JIAEBE S AFste] Files ZXls)of I A
= @3] WA del s Agza o, Al Z& 5
g A9 Aol gk £4e vlw Ao A ED ¢ e AUA
o 3 =o= E&stt U7y 8o Afede vFAAA"E =F
A @Gz yehgA i e #RE o}

11) o= ulo]E2~(McKenzie Director), ‘1A A AW (The War for Talent). “ZFZo] ofd Algto]
HE| 2 A= FHAAY A, Hojd AAE F7ke] A E &9-gi)”

12) CAL. BUS. & PROF. CODE § 16600 (West 1987) (“every contract by which anyone is
restrained from engaging in a lawful profession, trade or business of any kind is to
that extent void”).

13) 94, ‘FHFE, FATE A ZF2ABA 2] £5E 5 A, A7EATY, olr&
Z1ek No.109, (2013. 8.) “2=$2 IMD2] AAA A= A%H(World Competivenes Yearbok)ol
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Zoltt, ogtoll A= olgk BHF AR-AHQ FAE AHRES At

o]A} ) _
TE Wit i
i B
2010 37 58 67 162
201 21 59 76 156
2012 40 59 121 220

1. DA AR

o
o
it

7} AHFAAT BAR F 887 F

A= Aoz AHA
31%9 1, & Fe ALAA A

/A == 2010 1071 /55

r\l

18) ‘WAPF He A &A% AAFA &% T7F, ofrobEAl, 2013, 11. 12. AESG A&a
THY P HE AAANE RS AFoA AFEEEAE A%, 99 HaleA
2%, AAFA afe] 51 vk W3t
http://www.asiae.co.kr/news/view.htm?idxno=2013111211244845812;‘'214 &
A . AAFA MR 2% =90 Ve §F A F4EHEA S g &) 107 o)
Ae kg & AAE B4 S7F, AE4A, 2014, 3. 30. AAR ME&FIXH H5-
2006~2007d F#H7ANE Sl A7F 2~47e) BIE HAFA] TR A1 ARl 2010
W oo]Z2 = | 1070 o] 8] Ay A k.
http://economy.hankooki.com/Article View/Article View.php?url=society/201403/e201403
3012473293800.htm&ver=v002
S84, 54, ‘2 7199 dgnE Ha e 2AF BaA’, 2013, 11, ©)3ke] &
At A% BT ¢ BaAox g
20) oY 2 Ax 25 g9, vel we XF, AR dad 71 20100 1.0 10 ~ 2012, 12,
31.
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o IdHHIE Y f= AEE AF Foldd 4ol H4 F AAIY
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A BAAE e "otk WA, GYuEe fEA YA, 53
A9 A7k GEAonta) A, #EFEE AHALC] HF
F A9 FAAY AAYAN AT B3t GEHolh A
A, 5% dae ABATY AAEAA A9 Mg 2 vFe XD
o FEeE 22A0 olHol Fs BHstel T4 5Akshel
Neqnel tE dEel g Nws 2AND Uee AT F 9

ojof thall WY ZAMAI #He FAHHo=E 1Yt Y= AL
2 B &, dEe v Boo HH “HagLe ot FF
g ARG 2l d Ed(headstart) WA ‘A7 2(lead time) ©] 2=
T AR ANA FGEA olge FHSA Het=F ol ATt HAA
oz gl flomn), IYniE HEAAL FF dA FAskE A
S AAAE Atolddl dHA UAA FS AL Eotan), FHHEY AA

21) o]t A2 vme] Aol v A wlae] = gk el A9 1995, 1.5E 2009.
117H4 % 358719 vl ARAS E43F Aoy e tif-2o dand 4L 34
o] BAA g Ao g vpebgt) David S. et al, 'A Statistical Analysis of Trade

Secrets Litigation in State Courts' (2010-2011) 46(1), Gonzaga Law Review.
State Study Table 2. Identity of Alleged Misappropriator

1995-2009
Employee or former employee 77% (278)
Business partner 20% (70)
Unrelated third party 9% (31)
Other or unknown 3% (10)

22) WiW¢l 1996. 12. 23 A3 96U416605 ¥4 5. “dAHE AP S A= A H3
AL 2@ Fef@Sel ot} 4R AR Feldh Eheadstart) WA AZE
deo(ead time)'olehz $-43k Aol HalA o]ol& HalA K= ahal, Yuld B
frAb= stols ist Harh ivebd 9 e AXR HEokd 5 U sk dlel
7 5o gtk & Aojuz, JPuld FejA] SAE oHF 5HE DTl 2o A
4 W9 oy Vel 43 wd 48 g bEd] et Ja f9iate] 424 A
& skl Fal YA e sAE AR S Aol A e Iy
Aol el oste] 1 Jnde H5she dad Al A4EE 7k Fekez Aldst
ofoF akaL, FTARl B AN A4S 7HAA F wuk opet ARFEE A4S 24t
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27) olgja Mo A E7113t F7) o]Z(Inevitable Disclosure Doctrine)o] £743Ht}.

28) A. Arthur Schiller, ‘Trade Secrets and the Roman Law: The Actio Servi Corrupti’, 30
Colum. L. Rev. 837 (1930).

29) Mark A. Lemley, ‘The Surprising Virtues of Treating Trade Secrets as IP Rights’,
Stantord Law Review, Vol. 61, (2008).



HEwel s A=A o™, 194]7] FRbo] o228 Fa3F T40] &
= 3 t}.30)

FHYE o2 HFH(Common Law)d EWYLIS n8&AAE o
F= HeldA SEdt. es5d e o]EF AF+ 1947 A9 EH
oA BIEHE 1§ £3 312 Wt wet driE gt &, Hd
< AAA THES TP s A FeAe AAEH] AlFElen AR
oA A= A A FHHAA AFAT7] Boes ALY Ao w

< TEo THYY

S|
AAsIAA “FGHIE(trade secret)”olet= HA 7)d
AHES Bto ol stk 18 FAlo Ao olF g =] 95 EHA o
% 9] HYFA ¥4 (covenants not to compete)= F-&3}7] AlZHETH 1
oF 2o AIFFY H3A oledo] FWARI AR, FHHEY <L A
oF Yo7t AFAA g 33 ol x3tE F A= AJAI} F
H =3l HAt3D

ul=o] JPnuIEH e BAZFQ dx+ 1868 Messachusetts T HH 9
Peabody v. Norfolld2) Abzlolth. o] Aol A Gray FHAME “FT7H7F Al

N

3ol td B HAY BAL sef wMEE FABHE 5319 o
ol A o Rt BAYe] Y FF sl SHAHL A A
Ad M2 3 AN A A BT £ glod, Aol

U A @A fwete] 2 A4 O ANE flste] ARgsAY A3

Al st AgelAs HEd 5+ s AddS

e olHT =ole FYvIEEEY HxTt Hdrh
ok Fguligoe]l Atdolgta A s duk FFol oI wiekx
g A & o & olfret #AsteA
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30) RESTATEMENT(THIRD) OF UNFAIR COMPETITION(1995), §39 Comment a.

31) Catherine L. Fisk, ‘Working Knowledge: Trade Secrets, Restrictive Covenants in
Employment, and the Rise of Corporate Intellectual Property, 1800-1920', Hastings
Law Journal Vol 52 (2001), pp. 442-3

32) 98 Mass. 452. (1986). 9119l F. Peabody= AHMHIZHEH ZES Tl== A28 34T 7]
A% wsh, qol B90 64 A5 Norfolk® wESRA M TG AL
A WES S BASE A A2tk Avh F, Norfolk Peabody wi}, 1
St ARBAZ U Cooksl 3o AEHJEY, 2 Rl Peabody®] 71Ask F4o] A}
S5 %t} Peabody?] A% Aol dis], ¥Ue Norfolk7} M2 A FAnL S
SNEHA Fotes Heloirt



3171 A= Hfr(possession)E SO0 2 sh=d EEZ FAE @A
Be TR AR g "ol Adel /‘g—’;\—?‘ﬁtﬂ‘jﬂ ARE= T3 =
A7} 7}%’3}5}% Holl A ofer Add= “HAARE A8 oY
te Sdol Aar, webA wjers 474]% A8t AT FLIT WH
< Bg é(secrecy) At ZAolgtes FEC] AuEA Fu3d) 3
Peabody A2 Norfolk7} 274 H 53 it A2 AT F =S
g Ao olsfH A= ¢ Q'—Eﬂ MEL 7IAE T3 Abgro] 317}
obd A7) W&ol Sl AT AAe &AFAAVE 1HE AL
2 RHol7 Fo|t}.34)

204171 Z=EbS AFsted 1890 F-H 19201 Alolo| UL FFHIE
Hool #dd ALY oFE FAss AACA 1) Ao fut
(breach of trust) T AJ4HEY -rr%(misappropriation of property)oll =
He B33, 2) BAIA Ak ETsHA ¥ BRE AEBAC F=H
ojF-= vofetglon, 3) Hatide A= WA ZHE ofeoly

Ao
A=TkA, ARRAZE 222 OHI AW oYt FHAY EE o 7HA
SAstRa, 4) 7198 F7) o] E(Inevitable Disclosure doctrine)@}
ZgAEEolgts TR e 2 "3

T3 FYvigde HEE 3 EoE 3 Q0 AAAGH  ofF
(restrictive covenants)ell T3l A= “A12 9] F-&(abuse of confidence)”©]
= EHPAZ g0k FHYAA i FHERIEY I (recoup of
training costs)7} AT FBE A I3t
F2kol HEste] tREe] HAL o] =A= FAHoE FHY LRk A
2](general knowledge)= A83tA X325 3= AE 2 4 fitta

4 TH39)

33) Robert G. Bone, "A New Look at Trade Seret Law: Dotrine in Search of Justification,
California Law Review Vol. 86 (1998), pp. 253-5; “Ideas were like wild animals ferae
naturae, common property free for all to enjoy until captured(e}o]tjo]= E8E]7] o)A
e AFEE o8 =% 2r})”

34) Catherine L. Fisk, &9 &, pp. 484-5

35) Catherine L. Fisk, 92 &, pp. 494

36) Catherine L. Fisk, %2 &, pp. 510, 520-3
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Powder. Co. v. Masland37) /\}Zﬂoﬂ/\i Homes ¥AI= “Ha7t 714 &=

Mg 2f50d 18A ok, WuE azle] ToolE el 17k
SF SWH AHBAZRE I ANEL WA HAT A »

ou A AAE F1E F o IgEE £A4Y 3
AHA27E otet Hart At A1E A (confidential
relations)oll YAATHE Aolth gta BA st 1 A7A e REHA Ak
2l

o
Al B BAYS 2He w5 A
o] FRE TASAI, olH3 w7 Stoll First Restatement of
Torts(1939)7} Al 4 5 o] 14S &3] Ao, “RA43 s
(improper means)”°l 23] FAHIE S FHSsAY FHst= Bl
g Addes Azt dae] o] Axd FHo 23S SFATEM)
kA 1980 ol Al A ¥ UTSA(Uniform Trade Secrets Act)7} &

FAHIEo]l Ak Aqkde FAZGI e H&iv £/
of HUA Wity FolA UTSAS AEstr]ol o235 o) FAHE

RO
o
o
i

2

37) 244 U.S. 100 (1917) Du PontAle] 1z7ls A5 & 6} 859 Masland 34
o] S Alzglel tigh ERto R IALE Wy FAEY QXN AR dRs7|E SRSt
Du Pont%& Masland7t AA7IZE 5 AF#A A %%?{ A& 7“3%‘%11011*1 A8
I s st 45F AdS T4, Maslands 1813 #]42 z75S ATl g
A5 Atolel @ °‘E‘% Ao, gk Aol Wk A7 Al JdHEE AHEE A
g7F dvka =g A UE9S Masland7l AEE 3MEHA RS ke aAHHS
Wit

38) National Starch Products, Inc. v. Polymer Industries, Inc., 273 App. Div. 732, 735
(1948) (A Q719 "AeAds FxatdA, “Hdzgolt 2ol g A4 AgE oA
317] 9JsiA HER FAIF o gtk A SHE dX7olge He AxF); ¥, Joan
Stedman, 7rade Secrets, 23 OHIO ST. L. J. 4, 21, 24 (1963) Al ¥A 73 Idn
Mol F4H HeEA W AW Adeletn vl GY 2 AAE “BIY B4
of 7} 2 71%5 T Yokl AW, Note, Theft of Trade Secrets, 120 U. PA. L.
REV. 378, 383 (1972) (“Ml=HeAe} M) divkre HES 419 A4 oos 58
sl FEekA @oela sigkv’a ®WShkS); ARUDOLF CALLMANN, THE LAW OF
UNFAIR COMPETITION AND TRADE-MARKS § 51 at 674 (1945) (th5-%2] AlzA
TAZA ] W9t A4S A3l AL dae Aep|nve gae] Aol A4 3.

39) H|=oll A °§°§Hl%‘8 FHo od] HaEu, AYE Yol XS A BE FE(AA 47
7 o] UTSA & Agagionz ggude) thdl HH2 BE7} o] o)X lrh. F¢n]
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A dts EFA YL 2HS 9= A AA (tort theory) ]

Aol wEe 34
Gt dgnE ANE 25477 98 Ao
=z 3]

E:»‘_]_—
AHQ ojul7k i34, I ool AAH T A | 3
= 1 71&9] AL Awok A Adst= wbzg
o sl 1BA =2 B feH AL TAY AAA L 2A

7 ADRT Ak

o]

o

3t JubH o 2= EFA(the Economic Espinage Act of 1996)7F 9t} 18y} o=

D AfARe] Aakd YALRAM L A AP Foldhs Ao] olyg), 9= EE F3b

Azke Gnd Haljol digk FAR el gk g el

© & Robert Bone e JPHEL tf2 BEH Ao g3 F&3h FEER

E249] Adud S A Aavt glvka F4eke v Mark Lemley w45 4402
o] a2l A AAA R ¢lAEojof sttt FsT) Robert G. Bone, A New Look
at Trade Secret Law: Doctrine in Search of Justification, 86 Cal. L. Rev. 241 (1998).;
Mark A. Lemley, %2 &.

41) 9ds] gt dgnd Hye 71EA R AR A fEe el A-9-AH3

42) UTSA®l oJg A, iz fFA8t7] 913k 4de XA (reasonalble precaution)t dh+9]
Q70] "} WhA Restatementd] 98 A4 o]&= nujdA To 274& Y=dly] Y3+ sy
9] @40 &3t} Robert G. Bone, Trade Secrecy, Innovation, and the Requirement
of Reasonable Secrecy Precautions, Boston University School of Law Working Paper
No. 09-40(September 3, 2009), ppl3-4. 3 UTSAE Restatemento] B]3] du]= <]
s FHSIsHAl SaslalSol s T dut 2 2o FoljlAe g 7 V|ES A
AAstaL A oemR FHAe] FAA o] W97t S = vk Bruce Alan Kugler,
Limiting Trade Secret Protection, Valparaiso University Law Review, Vol. 22, No. 3
[1988] Art. 13, pp.744-5.
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AREAZE Alekd 2ol g AR o] ZA%E AExte] IgnES FEHA
XetesE A4 & Uk
2 o] vdfAfgo] FEHJA AR} EAE F Jou, gt
Aoz gt HIAFA AL At Ao dF gAY duky
o7 fFET AoE AN T2y 223 o F Ut B & s A
717t A& ALY o F-o] MLyt TZAHR A folle FFF I vkt
olfE FaE FAE F Urhe)
AHEAGAS ALY THLY AGAH Y AFE Aty &
of o dAsH afdEnt. AdaA kel ARSI 13 FAof ¢
S

4% Aslel olsm MAFATE R ;A k] 5 o)
itk TPEUE muw AR A RAAAEAY A2z 350 Aok
WA 5ol olalel YAMVL MBEA FAT 4w G Atn
£4 F& B8 22 FYE, B9 e gAHoR Aok ojste] v
WHAO TS PSR fRE AW ohet AF MDA B4y
So wFo] Ao)A4 wE BAROR 1Y owE REEIR ok
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g FamdS dRusgled, 2 A9 AR gk FIAgto] Utk Yehw Y
T2 gh AR Q1A on) ] Al HESE AAS Bsy] 9 HHe|a,
W Zlo] gPuUAR], FYPuEe] ofd FRARIIAE FEE F glglonz, HPuE S
A 97t A8 gty F=4gon, A5 73 $As vtk
http://www.mondag.com/unitedstates/x/307408/Trade+ Secrets/US+ v+ Yeh+ Illustrates+
the+ Challenges+ in+ International+ Trade+ Secrets+ Cases

ol Mg FHH i Ausle TASE FEETE 7, 8 FAAAYAHS
“guide disted A ASALIE MYE AMES AV Fs BEER &

S R o]olg AV 1 FYPud Y] BRI A E3E Y HHoR” g s}
A(A2x A3%) Fulde] Al =34 AE 878, 19 e o] e 4
T S AdS JdAsta(AR), FPuEE AL A5 &, S IS AS5T
A 1 dgnde] FAEA e AME T& Tulst A glo] oA Rslar JYPuiEs
A5 A= FAFTACNY Eau A Aol HA| Ferthe doAtel digh S
E AT Jon(A13x), ALY HAstAAE “FA o]olS AAY JYgud B
FAA a8 98 5478 28t JEH(HI18F), ol Ao AAES HA
2, 1194 Ad|(deliberate actions)2} 1% o]A] ¢k H&l(inadvertant actions)E T3}
o gFAAE EAA Aol b2 =ojolt}, (8] F-ABAYAEE FHA 1A &4
3 BAstNE a7EE ARrt FAueh AzztelolA s el lth)

ok ARe] B9 fE27 BEs JFdd e movt EAE AtElA, oiEde ‘i

1 27F LS HARITA | A4S, A A5 HA|, T4 1 FAIA Y dFAkE
o A e, o] A Amutd HAF & F391Y] o] & A T V]Sl UEhe Al AL
g 9 vile] mejo gk Rl vjFo] E wf f3Ql 27F HFE AgH Ame A
A Yot} oquE AR QISR Xet A wieds] Akl 4 FRe HeE ¥athe
el AR E BALEE Ao, Fuel 1 9Al A4l 7RIS stolrte e o] 3

o 2 o

=

34 ; H E ]

L4

-

]
|

10



A o]E2 HEFAE 9% ZX|(precautions)E 8719 A=

%%%E‘rﬁl) 83 =X E ?,46‘]—;(] oro Ao o}
A

Ju o
o
)
o

i
N d
o

o

2
MEE fA - BEED Joks Ade] A4 Jbsd JHE THL ML
w3k 9o,

BAE 54 ARl sl AEHOE Jgugolets AHE BN
S 2ARES SE adel 9AHA F4AA Yo AgE el

Ao ARl TP EHEI AHBA, &

s Abdol Mg SRS Edtta FASIAY AAY 1A
A

(actual notice)7} HA3] 8T A Ze AL=E A7 E qHrtsd) A A

gugitkar & oA|7t QlaL, d4lo] 1T fof e U IMHAMEERIC B FaRlE
A ago] TR At FRARE 72 1 FA 3ol A E3fE YAl ot
= wielel a7t gilvka Wéé}ﬂ olfth’a Pasll=dl(tEY 2009.05.28. A
20085706 #HA), “r)”‘] A 3L 6,3757001 0}3—’ o] AHA Argde 9 ARE
+°ﬂ HER 254 e XH E5E o] ‘il?iﬂ AR, F3gl 271 9 AFY SdSs BARE
FA TR 1 FAIAE FARE HE S *l’\”‘o ZEEAL QA ek AR

5 ArAtgoel g A, Facle] HFHl AFwE Ame] A Wiy oujE ¢l
AR A AR5 B 27 & A o]l F9nEA A Aol i FH4 9
Lo j&%ﬂfl el e s AL oflrh usid, A= A FaA e
FrEAg e Q14 me sty 7] el

81) Christopher Columbus Langdell, Patent Rights and Copy Rights, 12 HARV. L. REV.
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*r]'sﬂ 184 78‘—?—01]% AREAIAl A& AEATI
7 §-oll=(mon-R&D inventor) ¢F-< ##Ho] AAY
gk Aol AF&AFl Al “shop right'E F-
s FHLAA AKATI= Aol AT
n}

(hire-to-invent doctrine). 7] /HQ] "ngg”% EFHAe AL z+x

Ashgo] Juold

'E;i (¢} hus -
gk Fg9lo) AelA&e 2T 5 AE AHA 5ol B 5
9 AL S Ak S8l ol wasl Adsldd Ba obde
H
H

Mo gt Beidel e
AL
H

do] AbgARe] ABE ARESHA FUAY AR

109) ot o7)A 9] A Edge —56‘1%, AgAer el gl whel BEido] e wy,
e W Arro 7 4w % A2z A1Z) A5 AztEo Batols A&l
A A&ES dFeo f&t}.
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ofol
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110) RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 42 cmt. e. AHE W50 &=
o= At A A&sHs Zlo] Ao, o] YA PAIAQ o] §lE AgolE AL
|AS g AL Aol= AFEAA ALTTE hired-to-invent doctrineel &3]
4t

111) FJ9s IS A8 283 ARESAE O dipgo] Jgn|doeld Esjojzd, Wyl djsh
AYE #5730} Wireless Specialty Appatatus, 131 N.E. p.308 (Oﬂoét’]”—éﬂr E3o] o
3]

9% =] A8}, ‘hired-to-invent doctrine'd] 3t TP E3|o Eo)A
g wol wdsle e Ao, FA Qv GeuEels HgHh MLGRIM &
BENSEN, 201 §5.02[4]; McClain v. State, 269 S.W.3d 191, 198 (Tex. App. 2008) &=
g4 o2 hired-to-invent doctrine®] 922 E317} GgujdHo] Lok st &
& o] gude] o3 HEWS R 1, SHAAS 2E R ] EHTOlE‘r
MILGRIM & BENSEN, 201 §8.02[11].; hired-to-invent doctrine AF&2}le} FH19] <l
AEIBE SU3tslr] $8] Alekuate] dElol &A3sIL o). Banks v. Unisys Corp., 228
F.3d 1357, 1359 (Fed. Cir. 2000).

112) I o] <ol &t oFg 3 drstoIA = A4 2. vholA s =%

113) Cal. Labor Code Sec. 2860. “Everything which an employee acquires by virtue of
his employment, except the compensation which is due to him from his employer,
belongs to the employer, whether acquired lawfully or unlawfully, or during or after
the expiration of the term of his employment.”
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2) 74A& B3 (economic perspective)
= AREAA e 2 JAEEE FA HH, ol A
AAAJD AAA ol SUsE tHde A
o},
AR, AeAE A4 AguiE&s A4E 5 Y pre-invention
assignment g o] UAAY FHo] ALGALNA ALE By, A= T
dol AdAZ ofH WS T o]FHG Aoy AYnlEs At

J La

A s VxR T

g zboll o gk “holdup”®] 7FeA & AASH, ol R&DO td Fx4
£ fddte &F4E 7HH 2T “holdup”ol® AAHA &2+ & A
gozRE mAYHOR B =& AFHd}e AFE dated, A3
A oe= B “dutr)7oltt. AAAFL B AFY e Qe
e Ad A7 i, R&D= SE2 FLEAZQ] Adbs F48)7=
HAolm g o9} e “Auly)” Z=Ao] A=y} trEFITF18) Algst A

114) Cal. Labor Code Sec. 2870-2. ZAg]EUYo}= H|ZE3 w|=r9] 77] F+ pre-invention
assignment clause®l] tis] 22 W&o A Far At

115) Eric Rakowski, EQUAL JUSTICE(1991) (<] b7k Fulgtel 9o A8 A9 o
2o #el =3 “TdEC] 259 Az g oirtzm A9 }EQE @A Zkal 9
= dAe i Azgel dis) JojwA kdlvha FE8hE AlgEe]l Bk Ann Bartow,
Inventors Of The World, Unite! A Call For Collective Action By Employee Inventors,
37 SANTA CLARA L. REV. 673 (1997); Steven Cherensky, A Penny for Their
Thoughts: Employee-Inventors, Pre-Invention Assignment Agreements, Property, and
Personhood, 81 CAL. L. REV. 597 (1993).

116) Robert P. Merges, The Law and Economics of Employee Inventions, Harvard Journal
of Law & Technology Vol. 13. No. 1.(1999), pp.12-37.

117) 98 W= e gk AA4 7%, & 7|99 244 FA9 A7 SRR
Yzt gaf ‘339] BAA 7Hxe 7ol AFdolAl Awe By 5 AAAL] L4AE F
3 PFIeAR B gl

118) /\E‘O:] ‘shop rights’ 9} ‘joint ownership(joint venturet} A} 3JAbe] tsk A A
o), “co—ownership” = U]—%W]-Z]i, 8-S H7AA “holdup’e] 7FsAS At
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= oda) B guol BB Qv fRo|
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119) Yuval Feldman, Experimental Approach to the Study of Normative Failures. Divulging
of Trade Secrets by Silicon Valley Employees, 2003 U. ILL. J.L. TECH. & POL"Y
p.120

120) Rudy K. Moenaert et al., R&D/Marketing Communication During the Fuzzy
Front-End, 42 IEEE Transactions on ENG'G MGMT. 243, 243 (1995) “R&D$%} wiAIY
gz B3 il TRAEE AFA7]7] Y8 Fox7elt)”; Stimulating Creativity
and Innovation, RES.-TECH. MGMT., Mar.-Apr. 1997, at 57, 57 “© F-%= dz¢ <
AYeg A" AME F Sl A2 AES Esh] 98 R&D, AL rHAY @
FA o] A dsA At
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Ao o5l T oljo] Prh} nEF F Ut AAAT} oFo|n]
Fete] Q% AR EY} =B F)NAAY kYo GAZ F43
Feehe ol ¥ AEAY 5 Yk,

FoutE gguldel telt e AAA4AT D AtAo)
sastA wolselAA % e W ol £ WA BSFAY
YHBAS AT ks A 5L AN A%e] BAZ HIoE 2
o ol Aol Hx, o3 PP B o] FPU An
4ol UF = E oPA AT AAAY FA FPHoE TGF
o4 "ast Ao

3. AP AT FALY FHE AEE

7} &83 A (justice-related rationale)
23(. Locke)d =& ©]&(labor theory)2 F3F A2 A4ke] T o]
2 IAERA dE&EHH IA AHE AAZFH EAFH HAHA A do

=
2 wEe) 22 I AdA ol Bk Aojnhan) ABHoz A
2+
=

4

p
>

2 222 WrEod AL AAdA &3t AR of7]7] nidolt).
o] o] AWAI WME&ES ATk F, THL o3 Fgnigo] A
H A stegs 1F deEdA mreold & ofya AR AT
gt A (resources)olH 71€d FAS EUE g AHolr] Wl ‘=F
3 AA S ZHA T F&EEk= Zlo] otdel FAe VA E FFsHA HE
st TRk Aol VAR E BUtEok e EAIE Erhi) 9y e

seeAe HH I AANE xBe] FEoleputes dFe] ARO
B 5 drks Holth E@ HA BANA JUNB PR £F

7
SHA Age FARE A ASAY Woln, FPUL ARl o

e N bR

]
off

S AgAA AEADS 9

o

122) $-8 dee AREAe S99 BAA 719% 37t
=2 gt}

123) J. Locke, “=5& &3] At 508 1 249 Af-o|th(The Labour of his Body, and
the Work of his hands, are properly his.)”

124) Ian Shapiro, Resources, Capacities, and Ownership, The Workmanship Ideal and
Distributive Justice, 19 POLITICAL THEORY, 47 (1991)
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MErE el 2fAe FAsE Zlo] ok AR AsAS FHAIIE
AY Wolth thyr Aol FAHW MLYL WA HEE FFAS
9eA AL HEE et 244E TR A% B g
BHAN AN o] oy AREe] Y FFH AR S FAHE
AL BE AU BAY 4 AT oY@ Bujd el o)A
Aol 248E ALA/E AnTh FUHA 7A5E AFsHe 20|
2% HANY F Utk WA J1%F Fuo| g3 FPYe FAA
BARTHE O 71$S AEEE 2 98 4 Atk EE Aol wEo]

o AgAe BHAN AT

+
=
Al
o]
n
lo
0
o}
o
o)
ot
do
lo
e
L
2
=2
(o
f!
M

£l BA ASAERE JRE F5T Zlo| ol 2aE A
st AY A Fefd Aol Tele AE(nputye]l AshB el
weo] e VA F Ark PG /FAE ALTA dAAE W

o] %ol dad AL olyn

A M2 Yo FEHoE FAnIEe] FE, A, T2 /L
Z1dstAerd BAZ R B FA FA o] Y= ol L o] agHEA
A olE AFEA AHEE g ATl BAEAT12) A Aol At
o] Az E4o|(Talcot) /ol T L3 HE A2 (expertise)s 7FA L UL
i o]F AEE IAA NEE AZEE ] &l A8

T Talcote] A2F T HZAZo] AT st = ol W3] &
Attty & 4 gyl sFTh129)

T3 EA 4ol A A7|Zrel AR 1 &7|7F FF 55 T
o

Ll
MZ ARGAA 7FAE 5= A1) Aart 19 FEE 52

125) Yuval Feldman, &) 2.

126) Yuval Feldman, %¢] 2.

127) Structural Dyn. Res. Corp. v. Engineering Mech. R. Corp., 401 F. Supp. 1102 E.D.
Mich.(1975).

128) Plains Cotton Co-op v. Goodpasture Computer Services, 807 F.2d 1256, 1263 (5th
Cir. 1987).
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a9 s sholl MEE 33 F2)(chemical formula)s F7/MstAY ARE-
T AL AHBAE 99 Ao® B 4 glon, O HAEE Yoty
a8HAA o8 FE5H A=A I 7|ed A 2(technological
knowledge and skill)9] 57} =37 “ﬂ%oﬂ olE ArEA AHEL
Zo|th130) Ha g Agxle] A" A
A 9] °

e S dgE Hte
YAHS 8T AT Ao LEAARSH ThaFst F el Xé]%@
F AANE Aol o] HAT strigte 2 HHE 18AA Tl F
53 Quk A 7&e] PR o) F9 AA M Af{FA AL
T AT Bty

WA AR Hde Tl MEEA=A L AR °lE FEsHA=A
of F-oF Fsthal HokTh1) duvh Ao AixFEo] HIE 5 2
A7) el M2 LxFE] e FAHR NER F4T 5 gl

]

7]13](market  opportunity), R&D ZEAHE, 7}AZAA L (pricing
method)ol] #3F A2 FPA A Lutr oz <&
RomF JYnLRE HsEvy 2 AHHE ki)

o HE

2999 AHA ZALI} A FIERT 2L Ao djAE
“ Az o] AFE AR7o] BA A FLEolok Tty HE AT 9
t}136) 2glo] WMol o]yd =S Al 1 ET YEAE= HIs)

129) Universal Analytics v. MacNeal-Schwendler Corporation, 707 F.Supp. 1170, 1178
(C.D. Cal. 1989).

130) Wexler v. Greenberg, 160 A.2d 430 (Pa. 1960).

131) AMP Inc. v. Fleischhacker, 823 F.2d 1199 (7th Cir. 1987).

132) Dionne v. Southeast Foam Converting & Packaging, Inc., 240 Va. 297 397 S.E.2d
110, (1990); Pullman Group, L. L. C. v. Prudential Insurance Company of America.
733 N.Y.S.2d 1(2001). 7l&& 7Ndslivhs AR 18] L-87e] o] ®9jolA it
" A o] dgude] gk ofujst felk F-osh= Aol ofyeta fAISh

133) Barr-Mullin, Inc. v. Browning, 424 S.E.2d 226, 230 (N.C. App. 1993)

134) Basic Chemicals v. Benson, 251 N.-W.2d 220 (Iowa 1977).

135) Air Products & Chemicals v. Johnson. 442 A.2d 1114 (Pa. Super. 1982).
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olRSlHA 22® AT, AT BEAVEHRY B3I AFE Y
ZRA AL U2 8 (2008 343 ) o
AT SEA A A= i =
92 @<es vdagA oo B3 44

8
ush gguidol ohgtn Beksia §le Wolojd 2EAle 3
S ™

Q1
el
iin)

TAETE Ao Aol oju gt HeAE BAHoRE AY
S 23 ATH) tiHY 2005, 7. 14. A3 200457962 HA ] AA
2 o] A AAES} JUFEFEH T2 Faclo]l Fa| I|AdA EFE
Aol 2 AAdsRd A, H&l A EEsHA AAH g
W&oy 71 E 3 Zo] ofet 3l ApAlo] 7]xAQ AAdE A
Zbste] 222 AN =8E& 94 AAAE A sidE Eolth. g
T FAE Az AxFAE ok 150 ~2007) A= FHae 4
A7 AAES} AVFEEH ol FEE Ve BERE IYuiEE
A FA, BES A E gloEE R wMidAE d-EkA oky gtk
I A 14 W] T3 B Ul HAAe dAE s e
o)138), vl adolyt ARgAe]l ZH A oloje g e B=
ool = M Rlel FAA VA EE nHste s AFE AASAT=

2, pp.158-9. “ARRAA FAE LRES ATARE AFE Bl L
M9 ARG 222 H2 QAT B9 wahte] AfolE sk dx9ol g
ARE Ao £, A5, AHEsHs 59 49T @ o ustel FuD Pl s}
she o] BgshAT, B9l wahesl obd Yul FAN B 2Ede] 344 2
£ 3be] gRERT BA B A5 ol 1 2Rt U S HasEA
Aol A A AR T sk AzE AN BAHC PPOE AHgIHs
slol jstel A o A A8l ATl ANHon SgHrtn Hol B
o v olels f@e) Asduldel diele] =EAYL Aol vl Bl WAl Wy
oR ANE §EAESE Fo WUT F 9ol JAND NS FHY F drkw

137) 157, ¢ &
138) 9 Y 2004, 11. 11. A3 200452970 ¥4, 12} AL 9 AALE 59 A
& o
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rlo
J|m
N

L
A

N

[ ofN ek

ddo]l 222 /A3 HABRE AESte A= @A AR
2R 53 BAERE F&3te dodes AL HdEA FHFEHO ok T
O FYRId S 222 Jdsidte AL o 3 A4 H 7]Eo] o]
n Wistd Zo=m & AA% Utk mEbA o3 HERE F&sAT
I 3t HEEA] T FYuIEE HHg AoE dAE 5 gla, 3
AU 52 el AdHES FHEFol o] olyd dvkA A AH} T|&
22 AstE HdEZA 2 (expertise)= &3 AJAA ARE g 3foF g}

A48 AAA A 43T} Social Network Knowledge

1 A4A 4 Ao A%
WA ARl HueA ANH AA3 Felbsd AAA, oUw )
G ARst YA 2T FP% AR A AY

=
A2 & F e ZAUdA qF= Iudy e Ik 4o 7
ZlEol 2 & du F= Hde, e FHHd A"y EA
(subjective qualities and characteristics) @vIde] 2 F {ItA

w139, A A2 (objective  knowledge)Z F#Z A 2] (subjective
knowledge)E T3t Aatet @] FA= FHAAMA FALH ok 7
O Bt S, A4 B 22 ARA] A ARGAA AL
=, NS A A (aptitude), 715 (skill), A F(dexterity), 312, HAlA
5 ¥ (manual and mental ability)¥ 22 F3H2 X4 FHASEHEH
w2 7 fla oAl Mo r ST HlTH1)

A=A 2 MAAJA JA A2 (personal knowledge) &2 7|34

2]
AEZA stH = JiQle] dA Aol Adtd Ffole T

139) Metro Traffic Control, Inc. v. Shadow Traffic Network (1994) 22CA4th 853,
861-862, 27 CR2d 573.

140) SBJ Stephenson v Mandy [2000] IRLR 233; Herbert Morris Ltd v Saxelby [1916] 1
AC 688.
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A&AGI wolok Atk ol ¢ = 71EH FRHE Zdo| ¢
N ge HYA AP A

2. &4 1| o] 9} Network Knowledge
MAZA Y Ad2 90 BYHA &L

A AE Bl FEHAA Uebdth 1 F 3129 F(customer lists)

© M 249 Aol He AR /¥ T AL HFTES AT

o

M) IABAE HE FLF GLYAL Fo Sel v, Tl

A Wde 55

of

sl nAte] ARA fUBRAT FAHE A9 Bold H4 Folx
Feigo] g At WAE ol 8T 5 A=AV BAHE 497 B
o LAYEI dUuUE BEE £ JEA G¥E wad AxAG
ool ARE T YL, AFH AN wd, vEe Tstel B4
3 QuelA, e AR £47 AST 5 9t AUA A% So o
s wosn,

Yo7t 24 mtlo] Fre| A%l Be =AL 1 Ao F¢ Ao
AR LT 5+ e AEE AU HE 20 g 1P 2
Aol FAE ArEH, ol TEBANA BAGE AAR Ao @
Aol oz B 5 vk UAY muid s)7le wgs @A 24wy
oINS o] §F ThAH, TR Mo RASNH WAL TATA ] B4}

141) Henry J. Silberberg & Eric G. Lardiere, Eroding Protection of Customer Lists and
Customer Information Under the Uniform Trade Secrets Act, 42 BUS. LAW. 487,
487 (1987); David S. Almeling &, $F¢] 2, p.72. David S. Almeling ¢l €J3IH, 1995
W3t 2009 Atolol = HellA dAulE ol iide] © AR 3 F aAWII}
52%(1877) = 7P woka, 1 ggo 2 WH YA H(internal business informaion)”}
42%(15071), 71€% AR 2 w3}97F 27%(9871) =oltt.

142) Zoe Argento, Whose Social Network Account? A Trade Secret Approach to
Allocating Rights, 19 MICH. TELECOMM. & TECH. L. REV. 201 (2013),
http./www.mttlr.org/volnineteen/argento.pdf 7% 48 <487 A2 wtoEs,
Facebook, Google+, LinkedIn, Pinterest, Myspace, Twitter7} St}

Top Sites, QUANrCAsr, http://www.quantcast.com/top-sites-1 (last visited Feb.19,
2013) (listing website rankings). The number of users on these sites are: Facebook
901 million; Twitter 555 million; Google+ 170 million; Linkedin 150 million; and
Pinterest 11.7 million. User Activity Comparison of Popular Social Networking Sites
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WIS dAAY= AgS "stA fn1dd) 7E9 Ay & &
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[Infographic], GOGutn(May 2, 2012),
http://www.go—gulf.com/blog/social-networking-users.

143) AAA" oz 109 o] <7} &2kl AdntolE ARt o, 70% o]4ke] A7}
AAutel EYAE FE60a gla, 1 &£57F w2 2718kl 9tk The Overlooked
Side of Social Media, BusINESs WEEK (Sept. 11, 2009),
week-business—news-stock-market—and-financial-advice;
http://www.businessweek.com/stories/2009-09-1l/the-overlooked-side-of-social-medi
abusiness
Doug Gross, Employers, Workers Navigate Pitfalls of Social Media, CNN (Feb. 7,
2012),
http://www.cnn.com/2012/02/07/tech/social-medialcompanies—social-medialindex.html
("2012\d9ll+= Facebook, Twitter, LinkedIn o]y L ¥}o] 24 YEYIE AFEsHA| &
ARRRIE Adiske SAE AL A3 5 Stk

144) AlAQ] ool FalAe Fxdo], W-E=(contents)o] #3|A = A2t} Zefo|HA]7],
ol59 Fumgo #aiME HEYAEH] BAE F oy, oriAE gt #dt
=ohE AW EI|E g,

145) James Walsh, Companies Look to Capitalize on Viral Voices, WORKFORCE. (May 27,
2011), http://www.workforce.com/article/20110527/NEWS02/305279995.

146) Michael Masri & Pedram Tabibi, Social Media at Work Raises Issues of Account
Ownership, L. TEcH. Niws (Mar. 27, 2012). “2gelxte] 59} 7|z el oJdol ZA
7b A 9 REEAI ek FHLEES IAPIAE A wtoldA] AIZHS Bula, &)
A3 SANE SR EiAE 28 A skal vk 2 A U HAEE v AR1A,
3 BPETE FORIA, 7 S Afele AAAC did B850l AV|HE A &1

st
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= 2 B ol AME-TAZE wiERH o]t} &,
g T Ae AAto] ol T} 147)
1ol Q1A (personality &< identity)? ZAgH 44 w| T o]
Al A (social media account)< L——rL-/] 282 RHolol & AIA7} AR
o FH Fl=elAE ol B AR Al SAEH QLT

o

_
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7}. Eagle v. Morgan148)

Eagle2 = 83]A1 Morgan®] CEOZEA|, ZYEoAl #A7] o]Fo &
H Linkedln AlAS HAYEE deFHA AU=E JUolEFAY
HAIAE 2, Addes Fdists
AL Ao YELAE FAst Fd= o7
Eagle?} &&2HAE 3AHE wi=stal A
AR H2dES HiFro] IHE ADAA HEHT MY “IAke &
4 ulgo] AHAo] Qlo==Z  Linkedln =
(connections)2 7l 1 (Eagle)oll Al 43taL AR&AFolAl 4314 et A
TAStEA BAZE & Yol Al Afddd tiE AnAR] S
B HgU) IS xRk

i
>
ofo
ﬂ
_\1

Y. PhoneDog v. Kravitz149)

2utd 72 3 g $iAke] EQl PhoneDoge 11-87]%F % PhoneDog
o] ARE AFsta AHI2AE FIANZE FHoE A2 FYLA Noah
Kravitzoll Al A &I E Twitter AL KravitzZ} E2Z Jo = BEAHSHA
AREEaL Qo AT Kravitze S AFE U o] % Twitter handle
< “@PhoneDog Noah” | 4] “@noahkravitz” 2 W7 3stil, 11871t Sl

147) Zoe Argento, <2 2, pp. 223-5
148) No. 11-4304, 2013 U.S.Dist. LEXIS 34220 (E.D.Pa.Mar. 12, 2013)
149) No.C 11-03474, 2011 U.S.Dist. LEXIS 129229 (N.D.Cal. Nov. 8, 2011)
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AA H 17,000 2] followerE A Tt PhoneDog- passworde F ¢
nHdol, Twitter follower WS 124 WHEOL {FASH Aoz FFPH
A4 747 Qdoka FAF oW, Kravitze AFAlo] A EE wrEQlo
H PhoneDoge| ©|& HIE=E {FA87] 913 AE3 =89S 3hA gt
I FAET =3 PhoneDoge Twitter Al ]t followerell Tth3h g
U 2FdES 7K A & 5 gl FAHC ol s
PhoneDog2 KravitzZ7} AR & ThEghe Ao W5k #olghal whabg)

o thet o] Able el rhEe s,

t}. Christou et al. v. Beatport, LLC150)
W 28 mho] Aol ARgAe] Fduide] E 5 dne FHA 9
= 2 2

HZ% ot Christou et al. v. Beatport, LLC AR olA = 2 FHH
o] Yo WA FHEStH MySpace friends listsE ArAlo] 7] F gt
& o]

GolEZe] TR 98 AgSALE, HAS “AET A =
]

stHA ol list7b FPHIEe] 2 F dvka dA s
Whitmat Publications Ltd. v. Gamage AHALNo|AM = A2 F
LinkedIn Group contacts AF83A] RE3IEH 3= FAHWHS 5835

7= &k

oleldt =AF AHste A4E mYo] AAY W= AT FHH
Yol & & duta Hojof st gk HRO A& HIfA= FPHI
Bl W], 3] hired-to-invention doctrineS A &3t AT 4+ At

150) 849 F. Supp. 2d. 1055 (D. Colo. 2012)
151)[2013] EWHC 1881
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Rl Arki &, “a4 wite] A AgAelA ALAH
99 1 A ABAE AN AR HE SR Aol B 2o
QA oot ARHA B ol Ha® BAH T A4
ofof st ol Hme ol AR YT dnh wae] Qi
A, o3 Aol FYHUEA, AT FPUe] BEoW FRE &
L outE By AFSLnE FeE 30 bsagea, YU
o] Holx BAFoZUw} o] Begoden ¥ & YA, AR
1%, #¥, AT e S oY 8AF Fi) BusA Ak A4S
Aol oo 98 AR AGBTHE Zlo] MEA AgAA AL A
SAGE A gEsAE gnE Zolt 1Y dHew AY
AR B ALG ARL T DAVAS FYSD AAHEA A5
F AUkl AN F)%, AW, BE IZVE A5T BB gy T
gxojof sta1, 4EA, ALANE AT gL AAH ALE AA3 §4
sojof et @k,

A4 Akl 23 FANIE HEEA Ff

DFBANM HHOR HEWE 5 Y IYWW T¥A ol
el AL BEHS) Mol AgAE Aae) X U Jut o
YUMEA BEWS 5 JEAE T 5 g "ok Ak FA:
AgAe} FANe] B4 AH BAE ol gete] £4A dUuY DY
Aol o ANT & Qi Suo] Ak Aokl ofs] LEBAL
JYuI S &3 A2 Ze Ake] Afeks Ackgel

7 A
A Aol TERAS =AY 9 B Qe =4S B
Yoz % gk

152) Zoe Argento, %9 =, pp. 259-269.

153) PHILIP SEZNICK, LAW, SOCIETY AND INDUSTRIAL JUSTICE 52-72 (1969); Rafael
Gely, Distilling the Essence of Contract Terms: An Anti-Antiformalist Approach to
Contract and Employment Law, 53 FLA.L. REV. 669, 682-84 (2001); Robert Hale,
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A1d SHA AR NS T Rt o159

BR3} AR R oldstH A A A FR A TE AFGAY] FH AR
AL, AAANA Ll AA @2 H B AAH FH 3 =3
2 AujE Tl A 95 FERIHE AT AW olHd A
HE o]ldole 389 Y4Y(public domain)oll &3 AR ths] F
e Sk 9ARA A AT mebd gHos Rants

= BR ~FERo FPHE A X2 AR 2dA T2 AAHH

1. 5383 JEY 7id 3 A AR

532 A E (proprietary information)‘\: AleFde] &ololtt. &, F=

HIE A FAolu AdTA FAolA SHIT 2 WA 7|ed
H (confidential information)®] &= *‘1017} AHEE 7= T PEHEY
3](American Law Institute, ALI)&= Draft Third Restatement of
Employment Law(2010)°l4 712 % B (confidential information)oll th3%t
Ma BYE A=A F, AR ZEARS “FAFoZ 7HA e
AREA, AYZ FA87] s &l 2 ¢l (reasonable) A S FHHaL
AbgAFe] ARY Eokll AU duRloAl dE] dEA A ¥, B
Rz A HASE 5 de Aol olyil, FYYel AgAAY F
Al JFFd Fol HSI kA A, AXH V=S AL
T8 Zheh156) A efoll o] s} HAE GAsts AFl= <

=]

rlo

[
oy ot

e

re
=
ins}
o

Coercion and Distribution in a Supposedly Non-Coercive State, 38 POL. SCI. Q.
470, 474 (1923); Eileen Silverstein, From Statute to Contract: The Law of the
Employment Relationship Reconsidered, 18 HOFSTRA LAB. & EMP. L.J. 479,
525~ 26(2001)

154) ©]&Fe] W&, Chris Montville, Reforming the Law of Proprietary Information, DUKE
LAW JOURNAL Vol.56(2007)¢] W85 7IEENZ A543kl =

155) Robert Unikel, Bridging the Trade Secret Gap: Protecting “"Confidential
Information”"Not Rising to the Level of Trade Secrets, 29 LOY. U. CHI L.J. 841,
867-75 (1998).
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it A4e FEske AHHTdS IE FAET)

o] 7idel UTSAS] |HHIE /I3 FE&5HE AL I AA=A o=
AEe] FdA 7HARE A HE ZEAg R sigsta “Hld o] ofs] T}
X7} <& Z(trade secrets gain value by virtue of their secrecy)”= £

BFET=

ol
i
D)

A, 283 FYHHIEo] “formula, pattern, compilation,
program, device, method, technique, or process”®l ¥4 ==t Haf 7]
YARE= 25 FH(type), F4l(form), FF(manner)® BHE U YL

B SA EFATE A olthis)
o

Qx wWeo doudly Hawz e AR Alold ExHozm B
2R= =471 AR AUEL oAsTI19 T2 2 WFA o
A WAden gouidel Agshs THHE SHA AHE RISy
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156) RESTATEMENT (THIRD) OF EMPLOYMENT LAW § 8.02 (Preliminary Draft No. 7,
2010)

157) Club Aluminum Co. v. Young, 160 N.E. 804, 806 (Mass. 1928). “A}gAl= 719] &=}
7b 2 18TIRE B e w& BE AYE St AAAY STREAY AR Vs
I A Ae ARESE AS Al g ws %= QIth([Aln employer cannot by contract
prevent his employee from using the skill and intelligence acquired or increased and
improved through experience or through instruction received in the course of the
employment.)” -2 4% vl=3 vprA R, Aokl ofs) TP Ak s x5
sk AoZ A 4 gloy, dito] HeE X3 § 9l Ao= sAdr)

158) RESTATEMENT (THIRD) OF EMPLOYMENT LAW § 8.029] commentol|] &3}, “The
term reaches all types of information, including financial, business, scientific,
technical, economic, and engineering information. The term also covers all forms of
information, including patterns, plans, compilations, program devices, formulas,
designs, prototypes, methods, techniques, processes, procedures, and codes. Finally,
the term also includes all manner of information, irrespective of how it is recorded,
compiled, or memorized, whether tangible or intangible, including by physical,
electronic, graphic, and photographic methods."g8tal goh (%3 H2S J9jnjdel A
oA EA"E AEWD

159) Richards Mfg. Co. v. Thomas & Betts Corp., Civ. No. 01-4677, 2005 U.S. Dist.
LEXIS 22479, p.15 (D.NJ. Sept. 27, 2005) (FFAA NS Al F72 71A de HARE
Q1A stt= AsES A E); Shapiro v. Regent Printing Co., 549 N.E.2d 793, 796 (Il
App. Ct. 1989) (.27 dguidnte] Hjd Auel <] WA Hso] fiifolgt= 7]aLe]
7As)E whgl); Revere Transducers, Inc. v. Deere & Co., 595 N.W.2d 751, 765 &
n.2 (Iowa 1999) (Y= v]dA R tigh B35 7] 3] JPude] FEoz oL
s $HE Jart gk BAE.

160) FLA. STAT. ANN. § 542.335(1)(b)2 (West 2002).
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H Y 2] 2k 4 (Non-disclosure  Agreement)©] =HZ AHRE HS3}7]
AR AAA AR, & I} Aol Ue
“confidentiality” £710] FXH = ZAJAA | thet =& x4
ARE7F v FA Rl o8] Hzd o s A
AT HIRFAA S AHor 543 FH
o 28a o7 S AR Fa% AoR
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Ad i AR7 54E A
HH o] fHolnz RET}
= O FgA Boste A, Agxyo
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(tortious interference)= F743t= Ao W3 UTSAS] preemptio
A&ste dF 5 J—ﬂ éol E}Ooké‘}‘:}.
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H O g E o HRE X} ,
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161) HAA ko] 9)«% ARk ohdegt M 52 aloFAde] FBAIAQ HERA ot <l
A¥e AfdE 1 ogPde] ‘gdud = o] i, Thyk dukhQl o R E R}
= Aol Adn|dRIA] of ol & nd#]Ag 27olu} EA(identification) A7}
tHRold o] 27k it

162) iy 2010.3.11, AaL, 2009t182244 #4.
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AR &g BHH BT
5314 ARe YT A % (Non-compete Agreement, Non-competes)
of ela) BHHOoR wEH 4 Y, e opdel el BadE T

2449 Y (rule of reason)ol WE AFE e £ Uvh E=Z "HHEA

QA AFFEe] o] 9 (legitimate business interest)’ = H &3} & ZUA o
Fof wet Ao fF & (enforceability)’} HTE=H, ¥4 FRE H
63) 1eju} A}

T A2 FHAR] ARG ol sFd & ATkl
FAL o e FEA it W

4ol WU Ake] Bel meh dwrAQl £
s

(confidentiality)

o

=
7t =HE Aueln

o]

=

M HEG AYS YFHES 2T, FYYol 18T FUE MG
stel dAHom AgAe AAe AV Aot NATE WS UF
J=8 aTHE 5 ATHOE AN Yol Arkiey

163) RESTATEMENT (THIRD) OF EMPLOYMENT LAW § 8.07¢ oJ&d, ZHAAA 32 kAo
HEHAAE Aol 9o} 7ol HE AHEARY] WA o]olS, H[™ “dH(confidential
information), 72 3}2] #7(customer relationships), A2 AlAolA ] Hao| 3 &
ZHinvestment in the employee's reputation in the market), EHHA Z3}= A1G 2
Tufjol ] EA}(investment in the purchase of a business belonging to the employee)
g3 g5t Tk

164) AATA AL a4 WY ol Hale oF22l 2. 7} FRoA AAE] drgi)
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FUAES DEAGS AASAA MFRFAFFoIL FYTAFR
AYshed, AEAE S48 e Wee du gAY FAde 13
@A pahe geelA opgol AAH] WEe] Fue ¥FPol 41
ohiso) o] WAHHS BFIHEL AT BY ok, FYYol At 2
o opgel Ok o Be B, 43 23 B old o e 18
88 A9 2 AN 71Ee FEY AP S BEathe)
v f
A

&
2 WA UTSA) Y e
B2, & ZAAE &AL AE
AN, 214 AR BAfAe 123 dFo] HEEHA F=rh16d)

T3 o]H$ YA Katherine Stone w9 “AMEL AHEH 118 A
o SNl Aoz & F AT &, AEARCAA L] w2 oJFAHL
Al THAL2 71E8 1&o AdAA oA
“human capital’® &5, AlFdHY, 1A E32] Aol FAH “social
capital’& RAYLFO 2N F7|F7} H=dH, HAF $o
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165) 2 MARK A. ROTHSTEIN ET AL., EMPLOYMENT LAW 197 (2d ed. 1999) p.195 (&
AAFES] FdE o] B ettte Ao, Tl tigh AAAGA opgd 1 9] A
o] BAAGA Aol = Fagk ApolHo] Urt)

166) Stewart E. Sterk, Restraints on Alienation of Human Capital, 79 VA. L. REV. 383,
393—94 (1993) (FH L AHEAFE] el Slo] Fuel BddS AATH

167) Jay L. Koh, %] 2. (A9A £HLe 7ol g3 =5 AFelA 25e] 7k S+ 4
HrlE el 7HAE Holde 7K E g 4 A dis) =)

168) Nathan Newman, 7rade Secrets and Collective Bargaining' A Solution to Resolving
Tensions in the Economics of Innovation, 6 EMP. RTS. & EMP. POL'Y J. 1, 3—4
(2002) (duIds AdaA g tlko =29 default rules® A3

169) Katherine V.W. Stone, Anowledge at Work: Disputes over the Ownership of Human
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Fd 2 Jguide] a8 BAFOZN HRI AH
=
[e)

(knowledge spillover) AR&AFQL FJYU 2] o] o] H5F

o

Capital in the Changing Workplace, 34 CONN. L. REV. 721, 739 (2002).

170) Edmund W. Kitch, 7he Law and Economics of Rights in Valuable Information, 9 J.
LEGAL STUD. 683, 708-09 (1980). (7Fx &= x| Alekd noo] #gk AgH0 &
2¢] A4S goigh

171) Jack E. Karns & Roger P. Mclntyre, Are Intellectual Property Kights Protected in
Employment Contract Covenants Not to Compete Given the Rapid Rate of New
Product Development? 26 OKLA. CITY U. L. REV. 631, 644-46 (2001). (534 A1
& B3] 91 1d 7|7 AgaAerdel IHYl AE7s ASllA gk AQIA 4
gk A2&AHYL FgES =oAL, Ve ok HES U F2 HEE 7Iqkd 18
oFS ARESfoF ghrtar AtkEh

172) Chris Montville, 92| & p.1193.
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o) AR o WA FRE5EE A 3, Adde) Fog
2F AFEAE ZAANA G JRAAGE A FA)
1 e ol ) ARl ANEE AL A Sl zg_a% u&%

©

Zgo 2 s AFAFHRL] o=THsA ol
= . Yuval Feldman I+
s e ofw Ausl oo HPseA
&

T= L Zolsta AZA @47] w2l #fst
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A2l BAARH A o7k FIMHA BT

Aoz FHULL Akl gle ArolE HaHojof 37| uf&ol
FAHIYH HAA A 2FA (restrictive covenants)175)0] HARF 0 2 Zho-
Ao A Tds)e A2 JAFo|th17e) aHy 8344 F2 HAde
ol Z FUVILEAN HIge Zlo] ofyr] wiEol AHEAE AAATA
2 fAHS T TLY A REE e F v FHEHA &

173) ALAN HYDE, WORKING IN SILICON VALLEY: ECONOMIC AND LEGAL ANALYSIS
OF A HIGH-VELOCITY LABOR MARKET 38 (2003).

174) Yuval Feldman, &2 &, pl05, 140 (ddnEe] H4 side] Bogroz 3 A%l
Haeo] 2os9es A5HoR A,

175) 947149 AAATA A (restrictive covenants)o]& Qo] = ALgAl AABA ] A
A FIlEE g HAoz EZA o]%o] 183 (post-employment)E &3817] $Id A
& A HE S 4 2194, AAEA Y & EFTL

176) Edmund W. Kitch, 7he Expansion of Trade Secrecy Protection and the Mobility of
Management Employees: A NeW Problem for the Law, 47 S.C. L. REV. 659, 667
(1996) (duHel Wel= nL-F-%] 2] F-(confidentiality obligation)2] B¢l olsf A5
i, HERA o] JielE Oﬂ%“ﬂ%@l B o3 Fox= 3ol ginkal AA 3
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) EAd WAL AAADH opgol gt A9 qed opgel E4
H

2 Q8 F 9 A dgnidely EARTE HH ATt ddE= A
N

ol ATk A WAL FAS olYATlE FhnchE Fu
R 99 AU AL, oI obge]l BAT A% FUHI RS
B2 Fusior st ofele WA AL AN + YA Bk

73 ¥ = A °F4 (Non-competes)

O

7t ZEE AR d9viE B ARES L AJL

AUFAGEe AA Fddol JYnBe FEHE AL W B
g EAHA PPOE AAAIE FHU0, o]k HEF FEY W
e wAAH e sbdetts Hold AYTARHL JYue
BEa7] 9% BAOR o gAML o Ak AdE ki) ¢4 o
qui"e BEsy] AT AYFAGY AANE AT AUA, o]F AH
AT steE 1 BN E oW AN AUAAE GYuLe) us
WIS BESE 23 2 Weld FAH BHe Baw W Ay
A EUol FlAE AYFTAGRL WHOR AL YeE, B
o3 HHol BYY AAA, 1 ofd WA FYHE F A

177) Ronald J. Gilson, 7The Legal Infrastructure of High Technology Industrial Districts:
Silicon Valley, Route 128, and Covenants Not to Compete, 74 N.Y.U. L. REV. 605-6
(1999)

178) Comprehensive Technologies International, Inc. v. Software Artisans, Inc. 3 F.3d 730
(4th Cir. 1993).

179) Water Servs., Inc. v. Tesco Chems., Inc., 410 F.2d 163, 170-71 (5th Cir. 1969) (H
Ao g Folo] GiudiAlE #dsy] of§y] wite] FYEA S HEAEEY] BHe &
Ag A8k 9l A=A Wgol & 4 )

180) ANNALEE SAXENIAN, REGIONAL ADVANTAGE: CULTURE AND COMPETITION IN
SILICON VALLEY AND ROUTE 128 (1994).

181) Michael J. Garrisonn and John T. Wendtnn, The Evolving Law of Employee
Noncompete Agreements: Recent Trends and an Alternative Policy Approach

182) ©]dl= Yuval Feldman, €9 &, p119-137 #*.
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1) A=A Fgol 5&FoloF = dF

7 AEAA AL ol2d Aol R&Dell W Fake] JAAEBE
AZ@dhe otk &, T2 R&D Ao 53 & Boits + e
AL ofHER 7 o]9le] A BFEA dow Bt FHE 2
& 7HA2de Aot E3 BEvt md A9l R&DO FASHE
Al e Ak JAYE Bl AY dEE Eole WS HsH
2 Zojghal gt

OE AAA B2 ol WE Bivh A ge daddge 2ol
o of71A e Aegnlgols HA =

A 2
£ B AAsr] A A v, %—C’“ﬂo] 761‘?—5 7}X1]7}X
S5 At ARE #Aedte vlE, AR Ao AAZ vl
= vl§ &< 23} team production®] F7IE
%Od% oA HY ARE F
= o] W Qshw, whHop
Ho7E globd ZHA Y] H]-&(monitoring cost) A 7F A1t}
-8/ (employability) 312 #F AN, AHEAE Aol FApo] gk

_4

o m]n a2 W
_O‘L

ofr
==

g

SEERE

_

2 B3t sidbyd THLEY A H(training)ol] FAE JAAE B E

]
A e da® UThs) wheb zjalo] mwEAZl Yol o sl

2) AUFAGAS Aok = AR

AR AFE G4 wF77E e w AA AR Aol SXEH
= dA&olty 53] MEE ofolrjo] ¥ ofUg} “negative information” 9]
WR7E T8 ddS I nhsd) e Eojol oA AAAT

183) Paul H. Rubin & Peter Shedd, Human Capital and Covenants Not to Compete, 10 J.
LEGAL STUD. 93, 97 (1981) (R35%X| &< A9 AHEAE 19 FHYS FAAIE
A& AZA Avka 743h

184) ANNALEE SAXENIAN, &Fo] =, p23.; olggh ARr7t AR Eof Soi7bA =¥ &3
240 % wEAela ol weo] YuHE 49e FU & ke AMEE Bruce
A. Lehman, Intellectual Property: America’s Competitive Advantage in the
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by FUYe) A8 VAR AW WELS AT AHaE s
= 9lr}185)
BAAGEYE waksok AR BHS fAAIE AFe ANH5

7 = A kA (Non-competes)
]

o H % 75]
AL FTSAL AL FYA oH e By AT BHo2 AFAT

Lo
o

Twenty-First Century, 31 COLUM. J. WORLD BUS.6, 10 (1996); Hamler, Nathan,
The Impending Merger of the Inevitable Disclosure Doctrine and Negative Trade
Secrets: Is Trade Secrets Law Headed the Right Direction? Journal of Corporation
Law , Vol. 25, No. 2 , Winter 2000, p.75; Thomas J. Methvin, Business Torts from
a Plaintiff's Perspective, 60 ALA. LAW. 415, 415 (1999).

185) Edmund W. Kitch, 7he Law and Economics of Rights in Valuable Information, J.
LEGAL STUD. 683 (1980).

186) Debra Weiss, Entrepreneurial Employees, Presented at University of Texas School
of Law Faculty Colloquia-Guest Lecture Series (Fall 2001) (BAAAFAS FA& 7
$ st 8h9l7h ol F9Ee] ARska AL sAlEe] HAlo] 2ad UL skt A
Bopol i o%¥o] FrhRTE AL ARHow UM

187) Yuval Feldman, &9 =, p126-137.
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ol g oFgeol ¥ “Fud(reasonable)” WO wet AGHT, =
A AGY ol Y(legitimate business interest), FTHHEe 274
(employee hardships), &&2] ©|%(public interest) &= ¥ @ste] I
Hr}.

AAZEE A HE E (case-by-case) A TE 7] wjZo A= olH3 Eg4
dol grae FY =
ARt FHE A2 BAE 5=
E BAs] s o3k fAo]l FA
Aefat 1o Fste] AAE AdE =5
AAH o2 FAALY] Foo 7| 2F ZAIA ] g 9
th188) R GAAEY] AFEE o7 s ETH Aleke] =

obF-¥ EAIZE ke REEo] 9lthis)

o
siste AMSl Hlg wjEol fAe Faslele A9UF ©gkthoo g
U Aol s=mA Hak A g el YA (rule of reason)’S #
g3t} AbgAe] FHAQA o]YLS BEF] Y AA, A Wt

FelAel =M, T3 FY
dote 2dstA Be F=oNA
=2 vt g2A siAE s, AR A2E WHeE wA Hot

AL F2 AAAA] Ade ez st= A age JdAs

RIS

188) olol #aAME AR wdE ] Apole} B A9 FAste, IV.1.7F FiolA 5484
AR A9 A =9 F oln thE vl UTh

189) AAAGA Aol "WAKES EHE Foo| |zt Uvhe HIWLE Outsource
International, Inc. v. Barton, 192 F.3d 662, 669-75 (7th Cir. 1999) AlAelA <]
Richard Posner®] §HjolA #zx. “Q5d w=moxe] AHaAFAel gk wzhe obrdl
o7k Stk ot I X7} F8E v ot AP gu 2o Al o)
dulER] AT = = A

190) Insulation Corp. of Am. v. Brobston, 667 A.2d 729, 733 (Pa. Super. Ct. 1995);
Holloway v. Faw, Casson & Co., 552 A.2d 1311, 1326 (Md. Ct. Spec. App. 1989)
(Maryland® T2 #EHA vV R, 948 A4 Al Heol et Hga=F

e oEE Aol fiith)
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=7F St es5d o] mME £ 2 FHsie AAH A
ArO 7EX7F 2% ARbAH PR st A AIREE HeE FA 8l
715 jth192)

ul =] ¢Jo]il8(at-will employment) ¥=&19)3} AR H 7

_L
=
& ow@ ol fRE, Axol RaEl AnE Aol dnE FQY

”

H
kel
fA o] B4 U Z(ancillary to an otherwise valid transaction)”, &
o
3z

Jo
]:o{[
%
19
rO

consideration)9] 17 1 Z¥k(real bargain)’o]ojoF 3t
A7 = 1% 9 EH HZolle= ol#d ARz FAs A
= A7 et &, dojugo Aedt A= Hox 1

o Az WAL pFY Aol FEATI HMsHE Hol ki of
4% 745% ARE FAsts] As sk AL BSolw Aol
e

[e)
&
FE 7 o ol doag fF AAE £ o] Aok =

e
ol
do

i

191) Ackerman v. Kimball Int"l, Inc., 652 N.E.2d 507, 510 (Ind. 1995) CHAIA A2
o= at= oS AAZD

192) EarthWeb, Inc. v. Schlack, 71 F. Supp. 2d 299, 313 (S.D.N.Y. 1999).

193) E&H(common law)’d o2, 7|7ko] Agte] §li= AE&(=F71g)el UolA 7 BAARE A
At Afrzo] A%kS aAE F7F QAL ZEATE AR Aot FUSHAl AMALE 2=
g A glo] g AFE =tk 9xo] AUk

194) Lofton v. TLC Laser Eye Centers, Inc., No. CCB-00-1667, 2001 U.S. Dist. LEXIS
1476, pp.16-17. (D. Md. Feb. 8, 2001) (B|A7} Mejol& ofUE AATA2 o ol
= #9 ¢g& #AEl2 #A); Hogan v. Bergen Brunswig Corp., 378 A.2d 1164 (N.J.
Super. Ct. App. Div. 1977).

195) Loewen Group Int'l, Inc. v. Haberichter, 912 F. Supp. 388, 392 (N.D. Ill. 1996),
aff’'d in part and rev''d in part on other grounds, No. 97-3825 & 97-3877, 1998
U.S. App. LEXIS 28514, p.1 (7th Cir. Nov. 9, 1998); Micro, Inc. v. SJI Fulfillment,
Inc., 941 F. Supp. 750, 753 (N.D. Ill. 1996) ; Creative Entm’t, Inc. v. Lorenz, 638
N.E.2d 217, 219 (Ill. App. Ct. 1994); Insulation Corp. of Am. v. Brobston, 667 A.2d
729, 733 (Pa. Super. Ct. 1995).

196) Abel v. Fox, 654 N.E.2d 591, 597 (Ill. App. Ct. 1995); Fin. Dimensions, Inc. v. Zifer,
Nos. C-980960 & C-980993, 1999 Ohio App. LEXIS 5879, p.10 (Ohio Ct. App. Dec.
10, 1999) (FAEC] #AZF A%HE A2 FF9NE 45 Awzlsrld Fwd okle]
otz $A); Uli Widmaier, Covenants Not to Compete, in ANTITRUST AND UNFAIR
COMPETITION (. Inst. for Continuing Educ., 1998)

197) Prop. Tax Representatives v. Chatam, 891 S.W.2d 153, 156-57 (Mo. Ct. App. 1995);
Central Monitoring Serv. v. Zakinski, 553 N.W.2d 513, 520-21 (S.D. 1996). Cent.
Adjustment Bureau v. Ingram, 678 S.W.2d 28, 35 (Tenn. 1984).
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AgAE AGE ol f7) AL W FUAL AnY = Ake vt
B3sE glolmg wolgeld & ¢t

MY AYFAEYL WUol Helde] AHE ANFHAY, Yo
&3 BAG 90 TP mek BLYAS FFAALTE AT} o
Mol A% BEe A% oFF AT FEL Aoy oA Rag)
DR AHAY £t} o WA MR AGAESo] FHe] W
g F7 4% Part YonE opgel Welt o FuHe A3} 29
=,

=3 yde AYATERe] FEAS B A% 71F PP

] 5
TG 3 0 o4 ULl BAMel AT AL anA o
T}.199)200)
7hg aAFel FA = Aol 7P T3 Aoy, HZ FHUo
7V MRV A Aol E strr 3 AHE HEshr] s P
Aol AAE= A7 Bk weF 1 #AATE FHuIEely 7Y
A H (confidential information)ol] 3jE Tt FHAQJ ALY o]eo
2 a49e AV} 90 2o 4 wes 2o gus) G
Fet=A A= Hdntd 2 Aol whe} sfjAo] Zebd
W old] FE A Fevta AFFOF FAste
du e 1A BRE A= AN AHEs= A
3

wAGAH L s &ETA He Zo] EEor) &,

rlo
f
b X
A\
o, o ™
2§81 =2

@ o
B3
=)
=2
lo
%
>,
rr o2

198) Katherine V. Stone, &9 &, p747.

199) Fin. Dimensions, Inc. v. Zifer, Nos. C-980960 & C-980993, Fin. Dimensions, Inc. v.
Zifer, Nos. C-980960 & C-980993, 1999 Ohio App. LEXIS 5879, at pp.14-28 (Ohio
Ct. App. Dec. 10, 1999)

200) SkA H npe} o] 9] ek ‘RIIFA] Qle AR o]ol' & Andel dAEA] F&
ek oluz} 7Ef nAAA YAt Mgl AR s AR B vk

201) Standard Register Co. v. Cleaver, 30 F. Supp. 2d 1084, 1094-96 (N.D. Ind. 1998)
(AAYEE YU E Bospr]E AFslou S99 MAAA A5 3 JHGA
do] A BA ] BHE JHE BRI G glo] WAAQ] Sao|mR AMEAL] HEE 7HA|
9l o]lo] el FH T} #AEH; Roto-Die Co. v. Lesser, 899 F. Supp. 1515, 1522-23
(W.D. Va. 1995) (dgu]eo] Zxa17] @golx Bratn 7|uAgne] 27)s 9] v
Tl ik FQA9E W] 9% oFde] B fadk o= &) Chem-Trend Inc.
v. McCarthy, 780 F. Supp. 458, 461 (E.D. Mich. 1991) (&7}¢] W& 2+ 7}4 A

¥ [ =11 =1
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Aol gt vkl AT K%, 2EAe] B4 49, FF oo © g
A4 5 FHHOE Testelol AT T SAA “oir|A Fahe -
Y 744 Y 48R ol ole B PAAARA ¥ JYuARS

22 ofystEets Fall AbgARRO] THAAL Sle A4 Ee AHEEA
TEASE o] & ABANAl FASHA fr2 AT AolAY mAEAY
3 3= Ao

Jeakel Age] FAE olo] YT T TR0 wreA

ol REWFA gl ol Yl A

A4 YRE ok o cgguEe] JEo] oA ohystylre
gl AHgAbErel b3 gl A4olt FRIF BeAe) taiHE

TAHQ BRI AAFAE

O
g
=2
ot
ol
i

b

or

=)

ki
%0
2
>
2
Ir
g

(0]
lo
N
1>
A
o
f

g U2 AEFEY A4d gigk s FAgeA olgste AS wAskE AL HE 1 A
w7 gdudel el et sieEtE Attt $AE); Osage Glass, Inc. v.
Donovan, 693 SW.2d 71, 74 (Mo. 1985) (en banc) (“Giu] 57
Foo| i Bslal £gde] AdA o uMH AEshA AR kgo] &8
Ptk A Eh

202) WY 2010. 3. 11. A3 2009th82244 #H4. o] Ao ME “Z2A7} 1&7|7F Fol
53 Ve B A9 AR 8 AR 99E siltha sides 1 ARE o
EEYA Ao o Ax deA] UNY Aoz, Hdy AR A Wgo] dHA|A &
< Ar7t ATl sieets ol dgdtedl At W HlEY =88 QA= gkl
Aoz Holi, At b A S B AYE 524 AUt AAd FH2 ol
aegk AAte] MAAE 79 455 Fdse B AAAHA F5HE SHo
Aetns AYgaAkgel o8 ned 77t e o]9)el sgsittal 1] offAY 11\
IA7F AgEes Ao AL sttt st Q1] ALdFA ok 9uke o) f=
s Eafuld AFE 714

I
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ofN Mz
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FA B RAAYA L) G Pel oh et
sues ‘49, 7194 FAAE 5 BHEY B} Qe oYre B
s317] A8l AATAGHel AT + Jee AHH AP Uk
BAZARANY Fdndel APt @ rAH A Sl Age
85 712 At ool AT & S A AAEME o

REAR WA TRABA 1A AT A4 aope

Q9 Sel ARG SHsE BHAA, 297
£ @ TR oA Q& HH, “AeAe] 1
olo) ¢ Feiulde] FRSANE o H3 Fiuide] A=
Stk We 223 nsol Aok ok

Ad = w.zoa :Laa olof cfsi A

203) "1%%%}*]75 2008. 3. 19. A3 20077+53903.

204) H FAH 2010. 11. 3. AaL 20107FH161 BEAF A 4491 a7k 93] A 8=
2 b Snye ASae A B o Age o "
E_B‘—]A}_i o]xlo]_Oﬂ‘:_ ] ] '4_1‘7]. x]z%x]—oi o]oigj 93 ];fj
Izt &3 E?f“}?n olZstA skl Wi HAAA #Y 1B
9l Atole] Q14 F7L Faska, el BEE A} Qe olelelek 24

AE S5FAY 2010. 11. 25. 31 2010715H0588 ¥l -2 HE AAAAE

e} FaFE eiel Anel A08 AdH peldE A%
4 5 397 AYekA oslz eFgaIgelE, M4 F A
Stk A dReEdie 293 Ao AA Aol :
o3t GUAA Aole] 14 PAZE Tastal, ole BEd 7HH Qe olefelegtal F4st
stk

205) o], ‘FHwEstA 71 AR AGEA7Iel it a8, RIAPEEE Alb4-15(2011. 6.).
ATANPL AAT LRAVL 222 AHEASE AYWAN AE S
Aol At} strjels of= AMARE] ArAlgely Fab, ugo] P
2, AAATH ayh} 22d9 He) Axrr 24 Priu A, 93y @
ARAWAYA REFE 497 opdelw Bpetn Aokt AdFAckAe Eo] Haly
A oh]g i Rohn] Y5tk 42 Adstein
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2. AAARA FAY AZe 4% 2 A9

HEAQ MDA pgolt AAFAFY oI, Ake Fal AgA

S5t Ane WA YU TS FAstE BT A=

Eol Utk olH@ ASETE wWEE 1 &Y PAHH/E s A=

Aokel Afehe 2 Bold 7 aYe AFWL gom ARHoR 9g)
Y BEye due gAs o

7k, 5338 AHEBY A A  (definition of proprietary
information)

Hargol oejds AHIEE JAAE 5 AR AL 7HA] Qe AR
& =HZA A H(proprietary information) 52 7|7 X (confidential
information) 241 H3W7] 93 Aoz xgEE AR WS ¥E

ofAsl= Zlo] IWsEHAY. 71 =2 “Google®] confidential

information<, °FF-8 A|g glo] Googleoltt Googled A & <]

?—J.HVHEE LA A F Oﬁfﬁfl PO ojw3 AR% 33}

01] =49, Googled] A9 =2 AR A, AF E= AHlZE, A,

7N 7]/\7‘4 tlolg, 1A, 14 Wi, A%, LAZE 0], st=dof, AHA,

4 EE ke 9 grd Oy, Sd3HAY
4,

~

22 g g7l Yo
Mul 2 g

/

2 H, Google®] Fz, #E€A, 7HYA,
oA, FFA, dEY, gz, golalx Ak GAxbe B3I ojw it A
nE mHETE 23 Fu oawm)

AR HAL WG dAudo] ofd Ao thiE AHES IS
T s dAolyws), R WAL FF FHo LHale HRE X
206) ¢]al= Orly Lobel, &9 =& #F=xste] AFASITE F2 vl= 71900A ] =9& v

og 6]-\:]-

207) Google Emplyment Contract on file with author(Orly Lobel)
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stol Jduleel HEEAE Hold Auo YejHE REE Feae
Q] #o] T} 209)

Y. E o] AR FEA 9 (Pre-invention assignment Agreement)

7HA = 2l dalA e AL AR Akl Fl& of ol gl
wAo] RS sted, o o SRS AREARY] AEE Frle vl
E AlSkolty. Aol 53y t& AAALE o3 HawtA Rahs
F@2 ofoly o7t oW el A7 FUARILAG Feko] &
dEE3 =4S 7HEA #Holdo] Aok 79 s £AE =He A
k=S

1) Solution: Brown v. Alcatel. USA, Inc.210)

AFEH Z=EIHH Brown 7]1ES AZESOlE AEL S0
o TFANTIES HAFHE A= e drdgdEse s WA
(°1= FZAE “solution” o]t A HHT})21) I 3] AH(Alcatel) <)<
Abolell 71e] B U (inventions)oll thek LA WA A3, A9, ]
g YEIt'= oFgo] AAE FEHAH. 27F A3} BE HAH A2
£ Aol &Ear olHaoF sk oFRAL, YAID GA AAE o
At Brown solutions 3| Ate] &e|7|& AFRSIRAL, vIE |3

rl

208) Hauck Mfg. Co. v. Astec Indus., Inc., 375 F. Supp. 2d 649, 657 (E.D. Tenn. 2004);
Diamond Power Int'l, Inc. v. Davidson, 540 F. Supp. 2d 1322, 1345 (N.D. Ga. 2007).

209) Firetrace USA, LLC v. Jesclard, 800 F. Supp. 2d 1042, 10461050 (D. Ariz. 2010),
appeal dismissed, 459 Fed. Appx. 906 (Fed. Cir. 2011)

210) Brown v. Alcatel USA, Inc, 2004 Tex. App. LEXIS 5687 (2004). o]} AR eFAo] ZA)|
H ARECEAM AZAY F= AR Bt FHT AFOSERE Mattel Inc v. MGA
Entm't, Inc. 616 F.3d 904, 909 (9th Cir. 2010) Mattel AlellA B}H] Q1&-L T)z}<15}=
34 t]x}o]y Bryanto] 7AAAF MGAO] “Bratz" concept> @7|HA olojtjo]e] #AL o
H71 A E A

211) “The court found that the Solution was a process and/or method developed by Evan
Brown for (1) converting machine executable binary code into a high-level source
code using logic and data abstractions, (2) taking existing computer programs and
reverse—engineering the intelligence from those programs and re-coding the
intelligence into portable high-level language, and (3) converting executable Z8000
machine code into C language source.” Alcatel USA, Inc. v. Brown, No.
199-0056-97 (Tex. Dist. Ct. 219th Dist. Jul. 26, 2002)
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om JA4FHJY. 793 3 £
Alcateloll Al A&} 1 #HAFTE A A o] Browns 371 &<+ Alcatel
o AR %—E’S}@l obrH H4 glo] M #Ho]A| o FHFE IZEE
. A& ©A] Brown©|
IL«] OPO]E]Oi% S5 2 ste Aoks fdlthe A A Kokt
Brown<& Solution©] A4le] 7o #do] glom, F42 TdA
e & ®olgta FAYT 1 ofoltol= Ehdstal, EAFEA &
S AegA 19 mYgE HuA AL 7 e Aol ARYE
of gt Aol NIFHAY 7Exar HA FUth212) T2y A
Solution®] Brown®] A7 &gt EAst=A ARE He Fasioal

FANI, WAL 0T FFS wolETh

2) 539 REUNE Mold FHA olo|to|(intangible idea)
b nEogel 8 4 dEvt

S5l ozt s dACl Ja A wEE wWuyRA e
CONCEPTLS R3EWx] B3t} =Ao] ASEHT QAT v gHge
5T B AolA 47 oboltolel U@ Sl gaHAe 23
3 231 Ith213) Browno] 3l WAl 19 Solutione | Mg
Aro] BVl HEA AARE ofolrolE TS ZEOME TS
7] | A= “extraordinary skill”o] U&= AbEo] Hagormzg & F4
o] Z1&Ate &l AAANZ F e FHIF ofHFoEE EUHo=R
Aol s ZHFA stk I28ud Fguidd e didete AdA
7b A2 4 Aok Solutione @A iAol 7]EH Zlo] ofyg} ofo]
Holel FElz EAlSHs AU} B3l 7% Rkl Bare] A}

212) O. Lobel k9] Z¢l|A, Brown #}ghg] 1 olo|tjole] &X] AAE 3|Ald &E]#] i
TYHE o]l 1 2R 9] ool @ WHA 7= Al UgkS MEthar XA g

213) Bilski v. Kappos(2010) "a method for hedging risk of changing energy prices was
too abstract a concept to be patentable."; Alice Corp. Pty. Ltd. v. CLS Bank Int'l,
134 S. Ct. 2347 (2014) % ¥ vHgUXZ “a computer-implemented method
of mitigating risk in foreign currency transactions was too abstract to be patented.”
Il A
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TasE = 3l
of sig=A %

23 FAH AR o] HRe Fein

a8y 539 B9l #g 7B HARLE A o) HA H
o x]7F ok B JAMES 18 AlFS AT G o] A
o] RE WS 3Ald SEIUE=E ASS AFst, ARl dEe
wol 99 EHT RS GAHSIA R Ferhd) AR P olHg
FFE ArEAAl FEld WFORE AT TPl Aol EFH
stAl AA=HATAY Fubel o3 FAH o2 AAHATGAY &A F
ARl ke Bttty FASE AdE Hde ngdgy EAFdE
Beta gAY 88 QA% Fth2e) Axojs nfAF X7
ko]l AAHA FUAY, THLo] FHE T o]Fo AfES AAT
Ads £98 AAZTH2) AYZEYolE HIE3F 87 FE= HAAS
el AR Ml F& ol &sHA ¥al, HFAIE 99 A4lRke] AIZE
of o] o]Fojxl Agols AW F=oA] a¥E FAg. 19

j
Preston v. Marathon Qil219 A Al Marathon QOil 3|4} FH LRI
Preston& 1873 Foll “RFE XA 2Hd3H(made or concieved)”
= otolbol & ¢Edtte AkS AAstA =, Prestone AEH
o

=
1857 Al WeE Zolgm FAYou wWAe Y

il of fd

214) Jim C. Lai, Alcatel USA, Inc. v. Brown: Does Your Boss Own Your Brain?, 21 J.
Marshall J. Computer & Info. L. 295 (2003), Journal of Computer & Information Law
Vol. 21

215) John P. Sutton, Compensation for Employed Inventors, 1975 CHEMTECH 86, 88. 162
Wel 99 F 45%7F Il gk A BAASR obf AE WA XY 1E F
19%% 1 2o 7HXE 100% €8 ojAto = Hrigit

216) Robert P. Merges, %29 &, p.8. E&%43Hunconscionable) AleFS Add 4= glov ¥
A& B R oF S BeAT Aor wA ¥k 7H Cubic Corp. v. Marty,
229 Cal. Rptr. 828, 833-34 (Ct. App. 1986).

217) Harsco Corp. v. Zlotnicki, 779 F.2d 906 (3d Cir. 1985); Georgia-Pacific Corp. v.
Lieberam, No. 1:89-CV-0801, 1990 U.S.Dist. LEXIS 19918, at 17(N.D.Ga. June 1,
1990)

218) CAL. LAB. CODE §2870(a)(1)-(2).d

219) Preston v. Marathon Oil Company, 684 F.d 1276 (Fed. Cir. 2012)
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(conceived)” Z1-2 Alef o] LA REA
AL 1§71 FolBER F Ak F
of Aokl Mrgstr] Aol 2dd T
2 A4 A gk Al in A

Tk “TrEo X (made)”, & EE
o #AZTE TlES “Preston

o]7] WEol Al ALl B,

. D§BA FE F TP BT Y

1) 2 GAY olo]lfo](inchoate concept)2} Y (start-up)

g g Fol WHo=m v e UM 7] DA FAAE
(concept) Aol 2Afold WL mhg&o] gk o] A g
2 Yehues o2 AR/HA FA o5 A EE @A o|th20) A
Fgozs @A neHozrt EA%NT|Hts B o] Ay e 4F
d RELS B4 0E A7 Ay A% 22 AT FAE £
8= 22 FTHAHoRE NHA FAE pre-invention assignment FF
s Aystr] AT Lo th2) dAz IPHE EAA FHL]

< 23 A @ A WANA AgAT} SadtE A9E A9

Aol 2 GA9 ofolHo]E JHA AL 3] A}
A (start-up) g A-T-olle= FFA A skl

pre-mvention disclosure agreement% '3H

I
rlj
U
o
=
[>
[>
il
oN'
OE /\ Eg

U, el b A ezRE £EU ooldels ZRHA o
Eoa sAUR) Axel AgAL B ARE JYuEs
3 208 AT ASIE JYNVZ AHFHA W

Wi

220) 7} Mahurkar v. C.R.Bard, Inc., 79 F.3d 1572, 1577 (Fed. Cir. 1996)

221) 7} Gould v. Schawlow, 363 F.2d 908 (C.C.P.A. 1966)

222) 7} American Tel. & Tel. Co. v. Integrated Network Corp., 972 F.2d 1321 (Fed.
Cir. 1992) (o}7 71«4 oz “ZHconception)” ©AA o224 Z&k ddude A 2
oAl &3 ‘}lg)

223) R. Merges, "i = p.48

224) Koehring Co. v. E.D. Etnyre & Co., 254 F.Supp.334(N.D.III. 1966)

225) John Mohr&Sons, Inc., v. Jahnke, 198 N.W.2d 363 (Wis. 1972)
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Ho
o

THYol AFHor 22T AAoIUY FFol= LolA
o

2) Trailer Clauses
ol gk Fdell gt o wEol FHHUol HAT Foll= IdAHT 3L
T TFEAY /g3 (made or conceived) TH S AREAA A AL A
|+ FA4(Trailer Clauses)= A A3sl7]% gHr.

O]Eﬁﬂ' gL Hs meo] AAH= A

N

rl

by g el A el
zl

oA At HE ATTch dF HALS A AR FYH
LS o] &3 o AT HEEH= ASE A= Stk AR
THHEE ol ofFo] 2 w7zt IHo SAdS mFEHFH ITY F
AT Trailer Clausex BHTA Aol Z53HA A LH+= FEHE AA
A& Zlo] BFolojA ol oAl reE TF/Y oF FH thafiA+=
TET R AdAG A2l s Fart Hm FAH R old ofA
< H2 TFdAA FEskA s E = A EFe] dth227)

3) Assignor estoppel doctrine
AL AAAE 19 979} 3
A3kt A AFgAelA ol B o
gu 2L W] A3 FADe B
2 4 vk Holth ok Ed Fx
estoppel doctrine),
g %+ ok 9 fAS Agdh o
assignmentel] A&t Fr=o] il Hejol AW nix] EEdd

E E299e 1S H9 19 &Yy
97t Qa, 1A 9 238 E
Y e B89 westeA o

i

HhA o)l 2 (assignor
4

9

Jl

J|m
_0&
o
b
o
e
Jm
ok
el
é\r

oM REY FHL

& pre-invention
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¢

226) Jamesbury Corp. v. Worcesteer Valve Co. 318 F.Supp. 1 (D. Mass. 1970) o] Al
Al AR FYLolANE Freemane FALE Wyt A5 Wgs B2 S93GiE, Aol
AT B WA IS A PSS Bt AP AIE otolt]ort A A o]
A @Bt AoR ARLS 3}“1, noHo R FA A4S oA Ul Freemans A}
of ololtjo]E FANT AR5 utsldlon}, FHoTE Aalg ololtjols {3 slslA] &
2 Al ‘:}E Algto] & %L‘jéi A Sde 988 A "ok B g

227) Robert P Merges, &9 &, p. 53.
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LS55 3789 7]y t)ido] "o} Aap o] = Trailer clause

=
B}E $3 Yot F AL B AAFAC EnE et

Ho
>

}

2. AYIALFAH WY : non-solicitation, non-dealing,
non-poaching
B2 oo FHA =oldds Tlehe dHE AE3t= <
AARZ a3rh ok dE 29 FHdol A s 7 8l
5% 3= 2 (non-solicitation),228) Al x|o 1A o] WA HII 79
T AYE T F JES 3t 9FH(non-dealing), EA T FTF L] A A
|2o] & FHYLS wrkA XSsES k= 2F4 (non-poaching)©] 9l
q o

toolE@ ofFe FAYUY AU AF UENIE A

228) Indivia, LLC v. DiFonzo, 30 Mass. L. Rep. 390 (Mass. Super. Ct. 2012) AFAA &of
2Eld ] ~EQl DiFonzox A AREAFQl Indivia® 1S #918kA] ¥7|2 = FAHS A
A3}t DiFonzoo] Mz AFEARS Facebookol Indiviad] H3 3A|dh= EAHS 3
9ar, 1 ol Indivia®t Facebook frienddd 1ol AL 84 F¢ 1%o] “See you
tomorrow!” 2= commentE ¥283&A . HYL 123 Facebook friendE 434,
M2 Al g8 2xgsks A2 A AR A4S {218 Ae] oy 3t
=, o] WA Akl Aojar, 1 w7t opd o2 “frl(solicitation)”] ofeh= A
o|t}. o]¢} W& Corporate Technologies, Inc. v. Harnett, No. 13-1706, 2013 U.S.
App. LEXIS 19462 (1st. Cir. 2013) AHdellM = A= d2e]E ¢el= email blasts: B
e A2 fAdd9gn AP & 2] sUNS A 1A dAgsi she A=
olof x3erha ®gke}
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non-competes® o] FAAA A FHE 7120
oAH HY2 Non-solicitation ¢FH< w3 AWE 3 &sHA F= A

S 2 (non-dealing) A 3l71%= Fhod. I WAIZA ko] gl

17 WR7E dRkd oz HA FRE 5 o= olfew

=) H]
2 AsteE A= Atk mR7EAIE o' M2 non-poaching =&
7

= o
A AT TRE AT A= AR} A= YR AL

T} 229)

t}. No-Poaching Cartel

20051 Google, Apple, Adobe, Intel, Intuit, Pixar, Lucas Film, eBay
T "WolAg IAES AU THAES L&A ¥R St @A
< AAA=E, A, 457, AFFCEE ojud A= glATh

2010 ©] HFF(Antitrust Division)x ©] & 24 (do-not-hire)©]
74 73 ¥ (Antitrust Act) $I¥bolz}a Argitt 2013 d o= 64,000 2 F<
AE0] olH3 vHAEAZ #Bfo] AAE duS WolxEHTGT FH3H
Al A7 Aaaigo] FAFHAUTG. AFE L2 Comceast, Genentech, PayPal,
Nvidia, Dell, Microsoft, DoubleClick 592 3AE%E FE3H o] H3
Fth. Steven Jobs7} ¥R FHo|=Hl, I+ Googleol “$-2 A F
Atgolgt e 1185t Aol AZbE Aolgh= Aol oW dE Hull
. Google®] FFE2 Google® non-solicitation Ao & <l THA
ooyt A AAE EdlE AT FASAA LES A7

cs

-—

H
fua

boome S o

H

2
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=
2
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O
2
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o
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I B3 9e] F

229) Int'l Sec. Mgmt. Grp., Inc. v. Sawyer, 3:06CV0456, 2006 WL 1638537 (M.D. Tenn.
June 6, 2006).
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1. = EA 34 E: Inevitable Disclosure Doctrine

7h wl=eA e =9
E7F 3 F7) o] E(Inevitable Disclosure Doctrine)2 THHol ME
- AHEAE fd e AFgAke] FdHiEe IS AY AFEske A

o] BT Aolehm Bord A% 1 FUUY A ANE FAY F

of gle A= 22 WHo=s

Tl AAAAS} dsl= e e F WA "AHB) F, o] o2
dhEASFEol Yl Aol A&HT. =4, dUHIEo] ofdelE 7HA]
Je= EE HEsh] 93 HHo2E AEdT2) AA, A AHEA &
< dae FguiE e Ha) Abdely Aol thek aoE dSL Bavt
Sk FHLDNA o7t gle BFoll=E 48929

ojgid B FdeAdAel e Aol FAHY FaEHdS AT
o lof o] o]&2 =ElE A&ty AAAILE At A=A T
Aot7|= AT o] o]E2 AHEAe] IdUY HAEE HITE] fT =

230) John Bostjanich & Patricia S. Smart, Survey of Illinois Law: Intellectual Property
Law Developments, 19 S. ILL. U. L.J. 855, 861-62 (1995) (f+&3¢= HAHRE 5]
S 2 M7k AL gvlekA] gethal #AI%H

231) Nina Schuyler, 7rading Secrets, CAL. LAW., Feb. 1996, at 27, 28 ("EZ Ao g o] o]
2o 793 AAdFAFAo|vt = James DiBoise(partner at Wilson, Sonsini, Goodrich
& Rosati in Palo Alto, California)e] & <183h

232) o} PepsiCo AFAoNA EAIE wiAY ZW2 Ggu]do] o}dal, PepsiCo= wAIE 1
3 GAuds 7 A A skt

233) PepsiCo, Inc. v. Redmond, 54 F.3d 1262. Redmond+= PepsiCo? mjUA = 3]|ALY] ulA|
H EWE &2 =t PepsiCo9t AHAA AAAA & Quaker Oats’F Redmond
2 27143t} PepsiCox Redmond”} Quaker OatsollA] PepsiCod] wHAIE Z@AS o] &3}
A s oels Aolgkal 43l oldl tis] Redmond$t Quaker Oats® 18 =7}
A8 gtk FEgoy HYe Redmonde] 2441 =8I Adaglo] Ao 544 o
g o] gsh= Aol Bt Aolga At

234) Modern Controls, Inc. v. Andreadakis, 578 F.2d 1264, 1270 (8th Cir. 1978); Branson
Ultrasonics Corp. v. Stratman, 921 F.Supp. 909, 913-14 (D. Conn. 1996); Lumex,
Inc. v. Highsmith, 919 F. Supp. 624, 631, 636 (E.D.N.Y. 1996); Business Intelligence
Servs., Inc. v. Hudson, 580 F. Supp. 1068, 1072 (S.D.N.Y. 1984); Continental Group
v. Kinsley, 422 F. Supp. 838, 845-46 (D. Conn.1976); Cannondale Corp. v. GT
Bicycles, No. CV-970156601S, 1997 WL 53561, p.1 (Conn. Super. Ct. Feb. 4, 1997);
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4 ool 99l ololo] tig Tz Al 9ly] wEey) A
Aol ae =tk Teut of o2 AEe ARHAY A
FeA ofRolt WAL, o o|EelA FUAL FHE Seld AR
Gl thal T Bast Ak g YA BE, FHUe]
B YR AT FYuEe FABEA R FasA gk 1

[¢]
B @A o RS BTl 9ol AN Y HFAA FYY

&

= 94 AR O AAE BEshe el dA g3 FHLeA s
HAY A B 5 gl dud A9 FARAAS 8 Ak A
Bog HEaEE Aok o] o]EdE Fuidel R Yol A
A ALE 5 e TAUY AT A BASY I AP

o] WEH| et

el A M FYFAY ol ¢l

4. 2ARAIAE) ZAT AHFAHT

Medtronic, Inc. v. Sun, Nos. C7-97-1185, C9-97-1186, 1997 WL 729168, p.4 (Minn.
Ct. App. Nov. 25, 1997)

235) Johanna L. Edelstein, Note, Intellectual Slavery?. The Doctrine of Inevitable
Disclosure of Trade Secrets, 26 GOLDEN GATE U. L. REv. 717, 732 (1996)
(PepsiCo®] AR 189 Z21& WAL, YL A Afol A= TS +4
A B3 AHEA S A8 Aol vl

236) Katherine V. Stone, &¢] 2, p759.

237) ol #3lo=, JAY L. KOH, &2 =, pp. 321-355 F*.

238) MY 2003. 7. 16.2F 2002714380 274, ok, § AAo] “HAgt F|AlA Fgn)dz}
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g AFolRt FAlske RS Astele Ao R ddske Ade ok A¥E], dgnd
B3E 93 AAFHAFE] TATA, AT A18K(D), ALALHTALS] (2004),
pl36; s, AAFAH T AL 24, =5We A31F, I=w=FHE3] (2009, 9.)
pl62; APd, SZAe] AGTA T, =eHAT A18%, Aedldtn =53 A73(2005.
A7), p.257-8; A&A A 1995. 3. 27. 947F3H12987. ol wiial= A, WhAE, 7
& 2 pl42.

e s He 9 g AA HA O wel FAZPLAES FAR T FUFA
A7 SgHtE AA sl g HESL th AgasHY 2007. 12. 20.
20078}509; AL&EE=|3 2006. 5. 18. 200571313637; AL FEA4 2004, 8. 4. 2004
7131246, A-&55FA4 2008. 9. 3. 20087F3+899; A&5Ux4 2004. 10. 14. 20047+
$2098; =42 AdAZ 2010. 3. 30. 20097}665.

o] HA)o wARE ASFgAF 2008. 1. 10. 20077F3H86803(“H A& A ol Al
AAFAYTE A4t YsiAe Alede 5Es 27 dasid”); T SEAE
2001. 12. 11. 20017}51620 (874 AGARE AASA7HAEY AW SATAHL
2 B S uh; diAA® 2008, 8. 28. 2007743 10973 (gu)d 57 o) gukuko 7
5T U5 99 AAE diryor FAE § Q.
oA, ddnid AdlEAA T dig 2 WY dE, A=El2 A11143(2009.12),
191 Az, 9dniE AelgAHTEY AR W19~ g 1998, 2. 13, A 97t}
4528 H4-, p.392 T4l HAs Y o)A ool gk dGuIdFA o7t slelet
T ooggupdolgte AAAS Aallshe dFo BHYA He oA, B Ao #AG
| el Hee] Al FGadAe dgnds HaElskA] ofydd ofF-rt 9tk
ook B2 3o AdEA YT 2R e AE APHoR Agsle v
BAIARL el Alko] glE ol 148 4 glvke Adl(o] s, L2A g Ad=
1okl G837 HAASA7EAEY 8 off, A2E|A #3449 A4E, gk (2001.

8.), p86-17),

240) B, okl 2. “old A9t Aue AU g B olE e s #eEE A
A8l AAska A efdsitt 74 Fal AR A USR] FEAVE GGud O] AR
Aol #ee] AAAR TS FRUAY st sle AF Tl ol AT F St
b gef] Z2A7E st ey AElgle] Ao Buldt wj ZdMee] A2 uHdd b
Qo] Aol sgetA] it dko] W#d shsAde] 9tk plol.

241) BHAIE, 22 Z, pldb. o] A5 AEaAt dgnE FaA e w4 e 1 oH
3 "agh X9 dFoR FHEEE Ao Ynkg A JHuLAd, S HIAA, 4

T

239)

o T

N

3

t

o=

22 o
N
NS

_(H

2L

I
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=3 9o rGYulLT HAE Yol FASRE AL FANA GIAE
Aol YYuLe HEY gk AFHE A9 2L WE 2
A% AYBAe) 2hos BE ANE Yk JPuD AAFART
A9 dBoz ARHE A wF FuRe] A e] s AY
o] Qojob & Aolth AYBAHH NG F7e] Aol bl =
ASH fFEAS BESA Hed o Aol BH/EHE hEA Holol
S 94T o sl4e] Wasi)

YT Sk SRl fesA 4D A Bok nFAAE
g ol g 1 gejel Bt 4 =40 ASHIL Y B
B olBel Feluet At $ARAPAN L) AT T3 4
WolEel1 A AR FTe Aol YA elne] BASGE B
2, tha oJobd ZHol Utk tgo] 98 RAFAPANLe AHFA

o A% F9ud olsle] FRAAE o
B S vEAASE o HBAPE FAUUE WA Fem
2 olE YA ANFoRM HEWAE ATY B8} Aok

2. =34 AEA O EHPHY HF(Tort Claims)243)

AdAn LRIl 7|3 A
Ao 7lste] FHS] F&S
. 9 A o= UTSA| <3l

A, HARAY S0l B Ao & Aoja, JPHIEe] HaAAE IgEoF & A

242) whdl, 2o 2 p.145; A2EHEAZA 2008. 9. 3. 20087}8H8990 = WA H o2 N
U7, 9 Z]EHEEH AhaA7t e 58 APS FAAAEA e <A Y
_‘j_xlv/] Q707 QlAZ

243) ©o|8}i= Charles Tait Graves and Elizabeth Tippett, UTSA PREEMPTION AND THE
PUBLIC DOMAIN: HOW COURTS HAVE OVERLOOKED PATENT PREEMPTION OF
STATE LAW CLAIMS ALLEGING EMPLOYEE WRONGDOING, RUTGERS LAW
EVIEW [Vol. 65:1 (2012)& #ag
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i
QL

EHA AT (tort claims)244) T fATH24) mkek o] 3 FFE T
&3t MUt FHEIL JAEHA FS FEY ThsAol do THU
dH HAE UTSAe] s IPHIEE HI

(“confidential but not secret”)®] 2TA TZ(2-tier system)E A3},
HAA AR thafj A= tiha] EHl e F4o] 88T si4sta
ZHEJ o e s A ARE OA
A

i
N

WA Ras A AR

=
&
EHAYY HAFE Tl Hzde 5
H

du mEold E8E wx Fals  71&4e A H(unpatented

technical information)& ¥ &2 %9 Y (public domain)dll &3tal AL &
SIS dE GAHs FHAAY EHAY FA(state tort claims)

5] 852 Z=H(o]E “federal patent preemption”©]gtil $+T}), UTSA
of o3 FAHIEE Haws g fle A9 & ATUder Bl
# AT slgEu & A t ARVE Ve AR Aedds

H-wel Hede UTsACl o3 ddnidz Rowx Xohe AMe
&9 990l Felnz Hau(FY)E vIEst ru AREA AR
<

e}
o
ki
50
IV

dF HdE UTSAC] s FUnIER R

!
ok
rlr

fr
!

(proprietary information)ol WsiAl= HE=E EHYPS HTE5 & A
Thal FR3TH(2-tier system). ©]2 3 Yol A= AHY == £
A Aol xF3te] “UTSAS] preemptione GBI st &

244) AA FHALe] 1E&PAE T3 A5 ARE FEAT T A v Al F
“Htrade secret misappropriation claim), AI2F 9|9t F¢(a breach of contract claim),
ZF2o) 3 At F=3(a breach of duty of loyalty claim 22 a breach of fiduciary duty
claim; AFI3E7] Mol P& Oldo = ap AR ol AR f-8o Fek Ao] ofy
7] wjiEoll UTSA preemption®] o] A g+t wheF AJHo] F85 dido= 3t
preemption®] H{HHS FAst, 1 & FHAY B9 FH(state tort claims)
=, unfair competition, conversion, common law misappropriation, breach of trust,
unjust enrichment & 43k Z97F sled olggt F4o] o71x4 9] EHYPY F4l
ggetet. ot o] 27 RIAR A(civil lability)oll &g Zlojtt.

245) o]Z UTSAY 414 &(preemption)o|2taL &, A2l BE F¢] UTSA= preemption®]
#3 F4E Fa Yk
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Wl Fole AHolBnz,

fed, 544 3 =
Aol oh ek B B

i =
dgunido] o= 2 preemption] 2 &)
o yo] o i3 Lalxx P thEjA= FA o] glolok Fh}
© FHAAANA "UTSAS YW o5& Fgvido] ofd AR “HE'of
3 HTE2 WAt Ao AT 4 ura 3uh24) EA= oIt
HAE7} “FPudo] olUHAME BRaws F s AR FseA,
O RS 38 90l Sohe ARAAE mAE AJAYE W&t

A gtk Zlolt,

oldd A4 YA m dhte EAE B3 & FRne A
%

=
T ofof do= Zo] Ao dAdH, 54 Are] Jide dA

sHA HH FFo d9e FAsHA "o ovh Alekeint F4 o
federal patent preemption®| H|X|A] =t 1 olf= AFte oF
54 ZAAEdAT B¥o] v B A3AAE FEEo] gleEgE O
2 Qs dRiIES dgE Adst= A2 ofr] wjEolth EJF Y
oty 7] wjZ ol

=
MEe FEe] oo Lok JRE BHOR e 2]
1

federal patent preemption®] Z}-8-o] vjA|E T}l FHr} 248)

HE 8l 535 22 & gle AERY I9vIE e Batido] ofd
AR A FFe Y9 &3 AR Hol Hogiide] d 4 ¢l
S WA AAe AskA 23 gou, dudel ohd Are ¥

= AL

246) Burbank Grease Services, LLC v. Sokolowski, 717 N.W.2d 781 (Wis. 2006).

247) Cenveo Corp. v. Slater, No. 06-CV-2632, 2007 WL 527720, p.4 (E.D. Pa. Feb. 12,
2007).

248) Bonito Boats, Inc. v. Thunder Craft Boats, Inc. 489 U.S. pp.165-68.(1989). “Ax}
S o= Flo] RuEEA] Bk ofle}, o] o] RE Alge] AEA AT
v ARJMAE AAdef gt 9 JHnEgES FFY AEE BEse o] ofr] o
of, 183 54 79 2 AL GuEE JEEe BeE = AR s oyt
o] Aoz A (reverse engineering)E & = 97| Wi LT}

£O Mo ¥
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3. 78 HdY AFF widH A&
Joul B FAs Aol AMAHL FAYelE BF 1
Mol AEael Qv MYHE At AUNNE Fishe
98 E5% oz WriEc $2 HUe duDol

WL o

o
ot & O orlo M

0

o> rr
N
ol
o
o
o
N
L
RS
23
W
2
v}
_}1‘_1’

12 o p®
k)

o

7h 998 8% Ao &4
Y 200457962 FHAL “godn|do] olUbets 1 A8t BEEA
o] AF A FANEA U AFEATF DS A7 w8 2 He

2 2o AR GYA Fad A APAE 1 Ame NEYYE
ALY E FHRC T BASIB0 Gul™o] ol Folw

olFo] FyH AYE ‘YUY FaF Ao Jd 2 a7 A}
= ARle] olfe fste o] & A=

=
FHoR AnE MEF Aol AT MAHATE A-E] st
o}
¢}

7} BEY o oo} WAAE FshA ohstii
oJF B4 45T 9, 1 Amo HAAT A ASely AL
da) AgH A7 =g R uge 59 Aow 1 AR A4EL
AAAG dste] AAge] o)L AL & Yr AEe] Iy Fad
Aabel] Slgah glolofof gk a AISIIL Yk

249) FARAE Wele] gdiint oflzt ogidt drjsids Ediz SWAR 9 Eahlds

ATehe A9 Jornz YA A] SEE Aar) wluh
250) WiHY 2005. 7. 14. A1 200457962 A4,
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2

L7381 e Aow Bl

Z, O 1 Az7 BEY oA FAE JA ol R{pAE 53}
A olystae olF B4 UFT F oS A, © I AR R{A) A
59 HSolu /MEs e AEE Az =8 9 HEs 5 A=
©® 2 A7 A B3 AN olde A& F U AEY AS
83

ol gdnide Ayandn wuwste] By Do ap@e nAAHm T
A7) 847 A gAg &, HY2 dgvide] #idA a9 34
sted, “FAs] dHA UA oSt = AL 1 HRIF Y E T
Ao dele T B54F trddA &84 JA &7 HEd B{pAs
kA olYstie I ARE T A5 F fle As 4@dnhm)n
#AABAL Qar, vlEAAAE 27stal Aok @9 a1 JguLe] AA
2 A FE 84 8o R siHE AT F Y dHHIYE
S99 AAAE a3 #A"Este “FPuIddA ‘FHE AAF THAE
Y= Yrjs 2 AR B{A7F O AR ARS8l AAA ]
st AAGS olols A& F AU e I AR HEo|Y ATE
A&l AdEE vlgoly x=9o] dasitte Ao|th2¥)gtal FAske] A
Aol ol9g udttes HS Az gyt QA ‘O HRe HS
ojuf /e s FEE Hlgoly k=¥o] et s AL AP
Folu =8& 52 AR teiAe AAH A7 dAdd £ s A
olgt= ouel RAog, @ axzE it zolr} Yrisy @9 a4,
Z “A59 RFA7E AR HSFolWU TS fs AP A, =9,
H -85 52 Aolgte 812 238 THAH #A A ALY A

251) oY 2012. 6. 28. A1 2011%3657 #4; g 2011. 6. 30. A1 2009%3915 %
2; EY 2011, 7. 14. A1 201053043 B2 5 th49] w7 J2Eo] gt

252) 89 2008. 7. 10. AL 2008%3435 ¥4, i 2009. 7. 9. A1 2006%7916 ¥4
o .

253) t< 2008. 7. 10. A3l 2008%3435 ¥4,

254) AEA, ko] & pl34-5, B9 43 Bsle] “PRBHFAIL ojW FB O AR Ea)

o AR iste] AN o]de A& § IAY, T AR I AR FHEo|u

e s Addh vjgolu 2o Had AeEd g Hue SHE /A7 de A

X

= T
ek ek a4k 5, FAE Ak Bl B AL

o N

¥ | 11 =1 —



2 #d3tr] 93 7|Eo0 g2 B oAy} Qr)25H)

A Fa3 Ao g 1S 1 FolA nuhA, AA
2 7L FdguidelA a7EHE 819 s ouk vd#E A
EE 4R =g 9ty PR FAHIS A”E 85 gev
Aol Al zpo]7F Qth2s6), E]al I ARE Ha AR BFAA A
A7l Aol As HRolojof st} Heo sHo)] g A5 A&A

B o o

R fASEE e A e APl gl A%t
Jue REd & doks HolA REWSt Sk o3 Hops
e g B MEAFAY LA 23 RHATE o f2 FYuY
of olUgta WEsHE Adst Wl BY] W) 3T vzt A,
A3 FAAAPARANAE T HAAE F9y %ﬂ-‘?—%ﬂﬂ%‘ﬂﬂl
Wl 7 AuEs Ak 333 FHHD Qe Holnh)

255) WY 2012. 6. 28. A1 2011%3657 A= “EAE MAHPFR A Y A A}
o A w3sle] e Aol Anjely] ARE 9 Frw wdd & A B

olfl

sfol w3919l ANo| wWet W) A Aglol ANF 4F A% ARY Polmz.. g
o] FEg wo] B Aw E s3elo] 33} A YA AR A YW AL
5 o) AP} 1 Aol e Al g AR, e, W§S 59 AR w7 ofd
ok ghlske] @9 818 99 lofwst wasks Yoz Fishu vk,
AN SHH BANAE RIGNY 04 AR AANS YR 5 oA
AAL FEHE FHo] Ashu wAR2EdE Wt A i) 2Rad F 99

BR7b EgHol et iﬁﬂié = duEe] ZxpEel A7k g 2
T ofE® A T H|Fo iy_ﬂlﬂ)\
g3 Fag 2t Fgerta JZQ'GV] FE38iel” 5 dAske] g3 R
] gk AREAe} Eg el Ve E Hrhsta gt

http.//www.fnnev»S.com/news/201409231727406879 (8¢ ‘B aAAR HAAA A

R
|
|
ne
ne
oﬂ. rlo rlo
-
M
N =
Y
o
2L
82
rlo
—113:
o M
o o
o HE
0{1

A1)

256) 9bA] E upe} o] mFoA= dduldo] obd 7'M B (confidential information)dl 3|
AME HdE FA8] Hg ’2}%‘3‘& FAE HYE AE 3= HolA 81474 akel7t 9l
=3

257) F=5314usl, 2 7199 Jdne FAaAE HaM(2013. 11, p.174, 183, “HAA
WA oA e 249 3, AAA 84, v gel tF weel weke
A8 2 A3 weAR (e 487, A , BAA 888 477, A 173D
QA0 ok MRRAEE 574, F 6170 R70lx Jule] JARA e A}
Qrol ®& Ao® yehdh” “Iinld A Aol B widde] s Aol wAlE B4t
104 21794 124 79702 2Wd7F oF 4u] AT Sojuba 93, Gdud A} ALA
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663 (2012), pp.150-6. A 7A%
A gFdide] HAgFe] o wol gdudo] ofd HHE
I AesE AL Ay g gelo w3yl whetal, AR
4 a7e] ¥ ¢3d dFAHIdH TS Hed shsAde] glon, ol dukiyl S
A HFo] REgsiths HAZ 8¢ Ave Jdud B dAgky} o Frpdon
Esobe] mug Aoz AAMNAT A9Y A35(2014. 9.)ppl22-3. “7140] &5
THA Za BIskE ARE 19AR vEag=gS 718 o YRR IHe] BE
g, Hd#E w=go] BE u R vidHE AUwS & Qe AAYE dEEoay
FAu AL g2 FrlolMRY Y BREAAS 25A A Alolt). s A g5y
olu} Atg|dute]l gk gJslElo] 2 PAH AAE FAHEFY AAANEoR AR} A
A HYE BAE] oe]e dgudEtt 1 Q7o) v EEHE gt Faxpt Auk
A Feths SHelA oleld e 92 A AlAle Holal B A7} A
E}01011 gt 2oz 7% AR g oM g T2 A

£3915%2), qidddsld A87-585(2011), pp528-9. 29 A thHd A= v
YA 276 B dAS V=S A48t ojA uFAAY AAA /849 24
S ZFIE HERAAY 8718 2h5A] Rele] Jgudel slgsiA & AlEE £ 3
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HYAS 39
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4 AAFFoE AdE FE e f4ou, HY
NE 7IEom ddH o st=H 1= Qs tiide] EAE ¥ olygt
A Q1o ZA7E dnt2e) vz A HA GFdd ARE &) st
© 9o deiA= AAFHom AAZA A7 A EHdwe FEAE
= oy M-S IS f%E 2= FYE & Aok wEkA ol
g SHe aEste] wide] aolE d4s] e Zevt du
ok FeEvh R BT AR HEoIY e fd AET A
, =83 HEs 27 AR As BAFSE 278 e AL
AREAN A AEE = Hol 433t AR gk HsizE mAlde] Az
T AT H] WEd = vk dHiis)d Sl BE A
8338 719% Afde 9T T Al " EHA v = 5
nom Peol FAFAA HiALS BEF o] JoME L5Fow AR
AR 7} = Zlojnt.262)
EUE BRE o3 diHo] FPHIEe] obd AR = public domain
o &&to] et AFEA o1& F e dAF FHdsA Ee
© Aolth.263) 2 HA A w=e] thFEe] ML UTSA preemption
EAER T,

260) §-2] FAAALANL F9nE HalEs FAAAAA S Ak S 23S o] 3
9 FAOZ AN slom, WA AT YA Asadel Qo) F MO v
2 shmw ALSAs $U99 WA 2 F09 s $09 Beasst W Aok

261) olst ddsto] oF HolM FFA Auol g nidad 2 A&} Ay Ao

262) =2 o|ygt #d|o] 7|Fo] AYEY] M HHolr]e sht 2004E7962 BAHL walo]

o2+ AEX, ¢ =, p.187-9 =

263) A=, oo &, ppl73-5, 187. 9 2004%=7962 AL v|#IHA “OIATE Y =A=

‘dol Aold Axe gste] HEe =44E FAF F
ATHE oA E%star AR oA HEE THdy} Zefo|ulmmgle W
st A AAFHe] 712D AWoR wele Aoy, “H|SArt BAe V|2t
zgloldl T ¢l(private domain)¢! FPH|Hol| FeA] e ol IR HEY L=r<l
(public domain)2.2 AYH ] Aut FF9 Aolgo] == Aot gt F743

ATd, %] A, pl130. HLARZA FAejEo] AT dguE 218

A5l digh e g dste] “Hake AR e JRE A
o oS Zta gtk wEE #es A 58 Aol fle o
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E Zbol7} fith2ed) =3 919} e A E BTkl Aol YA =
5344 AR dig B3 E AL F vk ole GARA o9l A
gk 7580 g17] diEolth. A AR WA= ARIZEY AlE
AL ArE EH= ot dAAES BAE A& E HoAs AL
el Aok fRta A BE uprb {Iithed) &, GARAES dA o TA
A WHEASY BEAR FEE& &S HolAe Ak o F9nt
I EdHow tEA 4o ogut o] w FHHA =HH HAERE B
& o 7Tt A=A AR HaA =, A HA AN AR A HES
HEFR G olv AdaAHE 55 53 AHd oF5 dAs A Al
o) oF-E AAT e U] AAT o] Hasttt. o] oFIt
14" A5 BRlY AMFE APt A9 A ZAVE 2 5 Uk

whehA g Wol m=AH WA oRE ESHoly JYniE K HA
o2 AL (preemption)o] 3 FAS Fi YA @FE ol I
71 HWRAY ARFEL7F vidAAE TR Zdde FASH
= 3206 1 HE Fdiste] YR o]9le BH tiiE FFE

Aolal, dhu|do] ophehd T AFFA o€ 4 e AR B Aol gl
olgta AZslr] witoln). gkar A4 g,

264) v A= du)doly -4 HHE commercial privacy REE HZ8E dFE 9l
c},

265) MldF = 7L GApelE zedtths oA gt v wrolstth v, o] AE, TRE
A3 W ;(2005), 46-57, 58-629; LE], “wiUd=oM 2] AAFA L £ Ad”, M
APAPEAT; A6H A23(2004), 138W; 5H, “olate] WAy AR ey
=7, DAl Ay #6A(2006), 92-96; o] FA, “olate] Ay} widzlo] st u]HH
22" TBFLy #1193.(2006.9), 50-52¥ 5%

266) Al ool & pl2l. “tiHY-e Uiy 2003. 10. 30. A3 2003%4382 #HAS Fa o
Arde AAGA FEIAY xR o]de 95t o] &F HA oz WHESE wd ¢
T il Q] 7] dFeitlar she] wiAHE LR S $ukF e} Aoz ¥
& 7hsAS dolEa Y
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MYHE Hests Ae Weldoms Tt glol wan. ot A
ARAN QTR 9ae FHSHEA odRE ASA YU
B VAN g PRl e et dPE FAY F A=A, F
ZAANA AkY FE A Hge] oI} EASREA, £ AGA
5474 Agl UF A4 olF AABE Aol ANEAE UF
A AEsiok Atk 53 WAy Fe R omeks FBA axE
YZI7E 44 2 APol= FWA FAHEY 5L Dol AT
L ool BAV QOB GAAES osjuAS WA nAT Bast
A3, AAH 4N Y PR @ AgAL ol BE N§H Ast
gHoz Bass 34 482 AANF At

R BAA SRS FTASE A
o] Hzts IdnIE HAE
AEAE O B2 AE o
AN 18 ZFe AR= A
o] vyl wEel 44
5 AolollA FdYd FA 4

il
ol Fdd H<dol theh dde] Wale &2 WA I,

267) “human capital law’gH= £ofo] #3l, Orly Lobel 14+ H|E A3l 7d Ao+
23 glon IPH, AN, w5, kAW wxddolgta Fagsh g oA T

ke 29 &) A3 EAZ human capital®] EAE FHske] B Hbd & Aok
dol WA BEAFE AAAGA ok #dste])d] de AlEshe 4o HE A

R

T Aew ok AgHE #4 Sl B9k A A2 Stewart E. Sterk mlrel] o] 3
human capital®] ¥=7}54 TAZ FolAE =& H]Es+e, human capital® 7 AA]
SRS AR dAe] o AFE glojga, FE A ued AWNA, =F olF
A3 AAAGA KGO FAE FEshs e d#le] wmoERE AdAHT. vk AR
o] Q1A 2R BEAH S F)ol digh JAERE BASH] Y3 BEE Aol dvte 9
ol iz, AW E K. Stone wFAH T AREE F Sl BHL] W9l i A
< Hassfof gtk Yol Ak

ra



TJy HE7HA] e HEe Wt = F
Abat AgteiAl Ha SRR Ay A A3} G AAVE REs)A
H RO A&l S8 2
= Aol Aelztal o711,
Th.268) bR AREALE Q1F
71 T8 Ade|A FAbef Hido R
SE2 AASA Ao a8 ol F-9 %ﬁl% ;}%—3}71 A% Aok a7
star209), 52 ol fo A, 7+
AR = AE7E S dTth270)

Aurdiel WgFo s dolrtal gl olsi#AY o
Qlell 71913 Zlolth. ARG FA9h Buof tidem <l
MAS Hdstes @42 7hEsE Aotk wef YRE HHE Af{E
FloF Bk &2E HEeR ARSI el HiintE dAe] 94
U BEo #3 A A=A BEGYD

A14 Human Capital Law$¥] 53] 7

1. A4 AR A8 29 o]y

268) Katherine A. Stone, %] &, p723.

269) Phillip J. Closius & Henry M. Schaffer, Involuntary Nonservitude: The Current
Judicial Enforcement of Employee Covenants Not to Compete—A Proposal for
Reform, 57 S. CAL. L. REV. 531, 532 (1984) (A&7l A AAFAFH9 Algo] F
7}8+S A A); Peter J. Whitmore, A Statistical Analysis of Noncompetition Clauses in
Employment Contracts, 15 J. CORP. L. 483, 489 (1990) (H&X2F4o] A& F7td
2o & A4

270) Suellen Lowry, Note, Inevitable Disclosure Trade Secret Disputes: Dissolutions of
Concurrent Property Interests, 40 STAN. L. REV. 519, 519 (1988) (gu|d A%
&8 Z712 XA, Tracy L. Staidl, The Enforceability of Noncompetition
Agreements When Employment Is At-Will: Reformulating the Analysis, 2 EMPLOYEE
RTS. & EMP. POL"Y J. 95, 118 (1998). (L&A o|F9 ZAdmA2Fgo] §A <ol
APA o g FIrtEal &g ddle] He RE7E F7ketal s A=t

271) David S. Almeling, SEVEN REASONS WHY TRADE SECRETS ARE INCREASINGLY
IMPORTANT, BERKELEY TECHNOLOGY LAW JOURNAL [Vol. 27:1091, p.1102.
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QA ZRE Ad Aot BAY kel By PR
ol ol wet oteltiofs] FHH X7t FUHHAAA AHAIELE B
5712, o, MAE U ARty Ssle) ogA s Bashel

535840l FAHE F44 otolrojgte] FEo] EAHIL glon, &
@3} ofolrjoief o] ZWMoll AT AWM S ofo]riof AAE AtAL
2 B3slEe WIFo Yoprta ok gduEe Axo £ A%t

Aol mEWe ol e NAAX m@shel7y) LAl FAA 243

ANE olg2E WHoR $FL Uy oA ERF ANH An

o
d

g HI5st= AdA Yol “91F A4 human capital)” 1 AAE A
o tel Hasks Azel SRAG. AATAFEE NED AAA
2 ok, 3

HE o] Batides Fdiste 32 AR a3 ofF,
£ =vstal BE FI4 ofolbg o E AREANA
ANlE oA & BEF AF AL O AAle g SAlE o =dt=
“human capital law” % 7|5 %t}
William Fisher= B7Fes= A4 A4He] At “ =4 (monopoly)” o 2t
&olE AHESte WHE A (antitrust) o] EoF=FE AP (right) 2= &
£ Abgste Aabde] £z oldsAl Hues e ndnal BA
st AR 2 ole)g fl8 A FHe s&ste 539k Ay 2
A4 A 4koll @] (property)eh= & E A&t v 7 Z ARkl
& Ayt FAR dYE 7 AAYE AFskal v x| H o275)
A A ALY BEo ek A Fole A4 FEe] FGol
Zlolol A AAALe] BHEE T AAR SFAT 12 <

Az AR doke d, & Hae gEsty] A8 9
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272) Andrew Beckerman—-Rodau, The Problem with Intellectual Property Rights: Subject
Matter Expansion, 3 Yale J. L. & Tech. 35 (2011).
273) 539 HIHHE AFH R Mt Aol wEk dPuiEe d9e] HAk ol ¢
on] o Jelula $AL Z7HI7 A0 Ao BTk F4. Ameling, 2] 2.
274) Orly Lobel, The New Cognitive Property: Human Capital Law and the Reach of
Intellectual Property(2014), p.3, 4.

275) William W. Fisher, The Growth of Intellectual Property: A History of Ownership of
Ideas in the United States(1999),
http://cyber.law.harvard.edu/people/tfisher/iphistory.pdf
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Aolth.270) weba A A4kl REWMIE A

2lo] FAol ek Fwgk &ALt oa) Azt

AAANH L FE2 Y (public domain)oll Fafjokrt dh= A2 A
HE B olA wjAAASEAT o8 g 722 “human capital law”
°of 28 A AF FUALL A" AXAEo] HEHom FE
FAoll £ S ArststaA SEIATH, HZo| AAF Hies
I HAE US|y 534 Added digk SAE a7 A, A
2S TAstE 7 E3FQl Faog Q1A AR AAY ol e w9
A% WFoz Yolrtal glon, ol AFEE =Fe olede 5EFL
2 3te =Eshd e ¥slet dxdn

N
K
4

gaA ¢ o AT W)

o =3¥g AT THLES AT Aty F2E T3 WA
a1, Z4zke] YA A v AR LE27] $3F w5oly FH¥(training)©l
AFHT o] W& EZ7IHAAT &3 AEclth =58 Hx 2
A GANATE o] o]FofA A, AT EE GAE UH 3 A~
HS &8st AT AHEAES AV 18-S Hdssta, dEA A
g 73 39 73 E AT duS ZEHE7IRT vEste A
ot =5HE ARRAE SHEECNA BAARS T3 118 8 A (ob
security)} FE| 2 S-S &t AV AGBAE AARE T
3l kot

276) Mark A. Lemley, Ex Ante Versus Ex Post Justifications for Intellectual Property, 71
U. CHL L. REV. 129, 131 (2004)
277) ols}= Stone, %2 =, pp725-37 HZE.

ol weEe WAt due sk, ofAH 71 el vlseld

jﬂ.
71%e dilskA He AeE dFe=wAFelE stthdlel x| 2wz
[internal labor market, PEE&5ENTE] (LA A, A S3)
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o] WrH= ZFo] ATH A& FHo| IG5
WAL sk, 189 FAAHl F
AL A 31279), 2189 kAol #E AlgAd Aok

AolA Agstr] f13 Mol = :
ek AJo] A YA, dAE e 2o
Ao 2 oA T}.280)

2 oA AT s d
career)’& 71& HAIEA st &3 e AT O]"E A EF
o] BT AA, 1¥ &F d&Adoly shhe] o Wik of el <o
I FEREA] e AY7S Eenhsl) AR AAVE sEolx L, 4H o
NAZA7EA 7 @A o] AAEAZFEZE obd 9] FollA HIIEY. A FAL
b4, ¥ HA Y olFA S FEsAY st vEAD A4
AA S A7y it ) 7fRlES UES S A, dHes AT 7

ATl BFeL, WY, MENDL SHl FHH AE Rl
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g “ 22 A H1 8 F (organizational citizenship behavior; OCB)” 7l
& BERT FHI 497 ATE AoldE WEOT Fou ot

2t AL Ao AR Y= ST} 284)285)286) J] Al

- —

o{-}i m“

279) PETER F. DRUCKER, MANAGING IN A TIME OF GREAT CHANGE (1995) (a2-&37
o Wals Axsla v AYgHEFS A|A) “There is no such thing as ‘lifetime
employment” anymore—-such as was the rule in big U.S. or European companies
only a few years ago.”

280) Marcie A. Cavanaugh & Raymond A. Noe, Antecedents and Consequences of
Relational Components of the New Psychological Contract, 20 J.ORG. BEHAV. 323,
324 (1999)

281) Anne S. Miner & David F. Robinson, Organizational and Population Level Learning
As Engines for Career Transitions, 15 J.ORG. BEHAV. 345, 347 (1994).

282) PETER F. DRUCKER, 29| &, pp.66-7.

283) Michael B. Arthur & Denise M. Rousseau, Introduction: The Boundary-less Career
as a New Employment Principle, m THE BOUNDARY-LESS CAREER: A NEW
EMPLOYMENT PRINCIPLE FOR A NEW ORGANIZATIONAL ERA (Michael. B Arthur
& Denise M. Rousseau eds., 1996).

284) DENNIS W. ORGAN, ORGANIZATIONAL CITIZENSHIP BEHAVIOR: THE GOOD
SOLDIER SYNDROME 4-5 (1988).
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(employability)”= R7A3l Fojof k= Aafi7}t

285) 7NQ1 £<le] A& oy Xnt AWHAQl 22 JE AasteH 7|ofse AN ¢ s
A= IO R, AF7IeA Aol BAE A= AR AR Ao EA Bl oigt
i ol 2ol oigh of Aol 7]Wkgk AlRle A o] ApikA WS e YA EAVE 1F
e AES Ttk [dlolw X wlat] ZA A EE [Organizational Citizenship Behavior
; OCB] (W74, wASH)

286) John R. Deckop et al., Getting More Than You Pay For: Organizational Citizenship
Behaviorand Pay for Performance Plans, 42 ACAD.MGMT. J. 420, 420 (1999).

287) AlFolut Aujze] 4 Rk oplel Agd) i, AFEE, AT AAAE #2
el Yol #ejajof vk FAe FuUlol A 1992\ E] AR} AlAIA Ao dgt
o= TQME ZAzxste] B2 7IlEe] olF #&38ta vk [Mlo|H A 2ula}] A4 EF2 74
4 [TQM, ik Eress] (MMLAZA, v s4)

283) EDWARD E. LAWLER 1II, THE ULTIMATE ADVANTAGE: CREATING THE
HIGHINVOLVEMENT ORGANIZATION 156 (1992).

289) ERIC E. ANSCHUTZ, TQM AMERICA: HOW AMERICA"S MOST SUCCESSFUL
COMPANIES PROFIT FROM TOTAL QUALITY MANAGEMENT 1-4 (1995); JOSHUA
G. ROSETT & RICHARD N.ROSETT, CHARACTERISTICS OF TQM: EVIDENCE
FROM THE RIT/USA TODAY QUALITY CUP COMPETITION 16-17 (Nat'l Bureau
of Econ. Research, Working Paper No. 7241, 1999)

)
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) QWAL S B LSt Ans 7198 ATk S, B ol

Fol BE Aze YAEE A4S F 9 2

Zolop WTFE Aotk FUUSOl AN A4F UH AE(human

capital)% AR FHeoF st1, =440 ol Al
= doF ITAUYY) FHAENA 22 viE B

O]E o= "ol AAHIE

capital)”’¢l WEH =] 718 & AFs ok It F4= )29

A2 Human Capital Approach

1. Tacit Knowledge 71'd¢] 1A

Tacit Knowledge(&&E A 21294)= 7]E% A 2](codified knowledge)Z}
rlE= Adolt. &, AR miEEd A 734 A4 2
o 7158 5 s ARV B9 A7) b2 53y A AA ke
2 RTINS F Se R ®edds FA7E JHh Tacit Knowledged]
HFole UE Y #AC &3 A4, F7]3H(motivation)ol] #3F A 2]

Els

290) ROSABETH MOSS KANTER, ON THE FRONTIERS OF MANAGEMENT 190 (1997)

291) PETER F. DRUCKER, 2] &.

292) Janice Klein, The Paradox of Quality Management: Commitment, Ownership, and
Control, in THE POST-BUREAUCRATIC ORGANIZATION 178, 284-85 (Charles
Hecksher & Anne Donnellon, eds., 1994)

293) K. Stone, %2 =.

294) 53 APS Bl AMAAA A= dAT Bom =euA] &e AAe B
o A4 SOl 9t FEH= WAX(WRA, Explicit Knowledge)oll ”01:71‘«] 8
2} Eejglebalel who]Z ZeU(Michael Polany)7} T-#3F #2)¢] 3+ FFo|t}, Ze
AN FEAGEA AN GAA EE FAAVANOE FRIAGEY, FRAE 8
9 AYE Botel H5FOoEA AN Asklo] QAR dlolut Bz E@H] ofe]
¥, BoE ErA g AAE gtk gAA(EAA AA)e dEAe AdEE Ad L
24 Ao} s Foke] HoR xdEE AXoRA A3t B dolHshe Aol
o g Feli g a4 Awsigli, diel Adue dw Edse
Aut o B 9EAS wisa gov, ek 3% 7]k s o] v gEAol
) Wl 0w ANt API0el BAoE A5 ALeNt vk} el S
WA olelat B Jluk SN FHEE AolW, FBATL FAL 2Fo] HH
Aoleka & % k. (Mol A2t 5] [k (FAbsh
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ol AbrAAel dAs IS A A A T 1
ojx  &tt= AHolMd ©E ANAH} FEEH AWHEHY Tacit
Knowledges HlEFZ o] & A2 o] ofd S E
& 71BA 2= ARl (private) £4ES A= Aoy 7HA
of tigk A2 Ffe] a7 wWEol ZIEHAY wR/TE e’
g 532 WEH = 3o

oW E FH AL ‘YL DY 5 U= AnT o el Y 9
g BASE 2ol £44 EASI B8 A7 A ol
Aol wad Aol ok 1 Age FEelu A%, Y Fe Y
el ol Ae] “rale g e AY FE Atk YA At
Mol A A3 71 S} MEAe BE 74 5 ok oA
aEd el WEA Absd A oht

wE ol BASEA 2k BAste Bage A RaE A
SE gtk o AgE “IAL AUL YE AFS AN ol
o) F, Azkel ARAQ Hw AHHoluh Fue mIro] Wasi, =
3 2ol HAE 71 49E 5o ojdEY

Aol ojxo] Ao F7E AFHEE A o) we] x4 e)

g ARAAE < AT Dol AL 5 Yoy} A A

295) Orly Lobel, %] &, pp. 49-53.

296) William van Caenegem, Inter—firm migration of tacit knowledge: law and
policy Prometheus, Vol. 23, No. 3, September 2005 (2005).
http://epublications.bond.edu.au/law_pubs/171

297) Michael Polanyi, Personal Knowledge: Towards a Post-Critical Philosophy (1958).

298) Dan L. Burk, 7he Role of Patent Law in Knowledge Codification, 23 BERKELEY
TECH.L.J. 1009, 1013 (2008).
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AR Fgo] Hafprto] Hrt
2. 3AA A FA o Ay

7}. Training 1A1E| B

e ga—@ e UN AR Ao FT S1E, A4 S
§-_]__
o

stz %1"5:5} A= °17}91 A

old omelA IZke] Tl Wi AEo] 'FAE AAX

Ly
4% A3A A4k (specific human capital)S &
|3 7leoly 0] Yo, =T F Q1oL A3 FAA A

r
© 5T 77 fle 54 Al A st vtz dRkA
¢l 213 A4k(general human capital)> ©HE A= 7HZ & A=
ZUA 4% 71ertE AEAHA 39 HE)olth wek A& EY
de w5 B5, 5 AF HE&e FEsta, 1= Qld FHde A2
olyf 7lgol FHENL, 1 A 1o ARTHAY A=l ZlteEol
o T, AHEAE AT ARS FARSHIL & Aot F AR
A= A FARE AJE ko Alekoly =Fe &afre FAEH UV
ol TPHUol AAARZTE O £ das WL olyd Aks 7HA
e Ae 97 A% 74T 227F AdsAG- L 5 A= Aotk
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Abstract

The Scope of Trade Secrets Protection
in the Employment Context

- A comparative law approach focused on the
U.S. theories and cases -

Minjae Oh

Law major, Intellectual Property
The Graduate School

Seoul National University

This study starts from a consideration of actual trade secret
litigations. It is on the subject of the trade secret subject matter and
scope of protection within a specific context of employment, and
approaches from the critical perspective that competing interests
should be sufficiently taken into account besides the general
viewpoint focused only on the protection of valuable information.

The bottom line of any trade secret litigation is the question of
distribution and allocation of ownership of working knowledge
acquired during the employment. Employees should be guaranteed a
just right to use their general knowledge, skills and experiences,
which should not be limited by contracts. However, there is no clear
standard by which protectable trade secret can be distinguished from
employee’s general knowledge. In this regard, with reference to the
Restatement (Third) of Unfair Competition §42 comment d.(1995), the
following factors are examined. To be specific, standards such as

whether the allegedly misappropriated information is intangible
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information retained on the employee’s memory, whether developed
by the employee, and whether so closely integrated with his or her
personality or general qualification, might be applied. Distinct legal
issues come into question according to the viewpoints of legal
characteristics of trade secret. According to the property-based theory,
the requirement of reasonable efforts and ownership of business
performance matters. In contrast, according to the tort-based theory, a
wrongdoing element or intent concerns might matter.

On account of ambiguous boundary of the subject matter,
employers try to control working knowledge and extend the scope of
protection by contractual devices. Even when it is not a trade secret,
a domain of protectable proprietary information is recognized as well
as non-competes agreement with the purpose of trade secret
protection. In such cases, validity guidelines like a wider scope of
legitimate business interests are considered. Furthermore, every
information developed by employees, and even intangible ideas
ineligible for patent might be assigned to their employers beforehand,
or restrictive covenants be signed that every access to their former
colleagues and customers or changing jobs in the same field is
blocked out. It goes as far as attempts to prohibit the usage of
employees” general knowledge and skill by Inevitable Disclosure
Doctrine. Our courts also protect confidential information but not
trade secret through validity standards of a non-competes and
extended application of breach of trust.

Nevertheless, imbalance of information and disparity of bargaining
power hardly makes employee an equal contracting party, and
restrictive covenants, such as non-competes, and a possibility of
strategic litigations, might lead to an anti-competitive effect out of the
original goal of trade secret protection. A broad approval of these
attempts might affect labor mobility, result in control over human

capital, and impede innovation through knowledge spillover.
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Therefore, there should be policy considerations as stated above even
when regulated by the contract law instead of the trade secret law. A
California’s approach prohibiting non-competes and relevant debates
in Silicon Valley could give meaningful suggestions in supporting
scientific and technological personnel, understanding new technological
and labor environments, and defining a boundary between public

domain and IP.

keywords : trade secret, employee’s general knowledge, restrictive
covenants, proprietary information, labor mobility

Student Number : 2011-23610
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