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245) §1 "Wer im geschéftlichen Verkehre zu Zwecken des Wettbewerbes Handlungen

kann auf Unterlassung und

die gegen die guten Sitten verstoBen,

vornimmt,

Schadensersatz in Anspruch genommen werden.".
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qg'E wWASSEd, 9 AMHS FI O EFASE  Ff(unlautere

d

U, dAzgoz Aol A4z A AT7x

T8RN FE el i oln] AEE =ofrF xdd vt =
b, o7 AE BREgels 7|ZEo R ato] AAALe] o]l (Interessen der
Mitbewerber)S &l 39, 2Hx¢  o]9(Interessen  der
Abnehmer)S  H3alst= A9, dwt FF2  o]¢(Interessen der
Allgemeinheit) S Hdlsh= = 4AHESHE Emmeriche] #-7H248)9
e} oAl ZEES AR A gkt

HA A4z Al WA A6EE aHA o]ole] Bl K- 7 A e

A

1
g At FAROR, s SPR B Af2e A 3P

246) §3 Verbot unlauterer geschaftlicher Handlungen
(1) Unlautere geschiftliche Handlungen sind unzuldssig, wenn sie geeignet sind, die
Interessen von Mitbewerbern, Verbrauchern oder sonstigen Marktteilnehmern spiirbar zu
beeintrachtigen.

247) M. Finger & S. Schmieder, “The New Law Against Unfair Competition: An
Assessment”, 6 German LJ 201, 205 (2005).

248) Volker Emmerich, Unlauterer Wettbeverb, 7. Auflage, C.H. Beck Miinchen, 91, 205,
409 (2004).
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249) Emmerich, k9] (Gt 248), 4201,
250) M. Finger & S. Schmieder, 99| =%GE 247), 206-2074.
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251) §4 Beispiele unlauterer geschiftlicher Handlungen

9. Waren oder Dienstleistungen anbietet, die eine Nachahmung der Waren oder
Dienstleistungen eines Mitbewerbers sind, wenn er

a) eine vermeidbare Téuschung der Abnehmer f{iber die betriebliche Herkunft
herbeifiihrt,

b) die Wertschiatzung der nachgeahmten Ware oder Dienstleistung unangemessen
ausnutzt oder beeintriachtigt; oder

c) die fiir die Nachahmung erforderlichen Kenntnisse oder Unterlagen unredlich erlangt
hat;
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< At AY HaAld 27 A= A9 21 Fae

A9 e ATE F Ade Aol A Al HAL A3
of ik AMEA FAEY, FAHTFEL A T FEe el ug
B g o 8 589 Al126x, v= 35 US.C.

= BT 589 Al gig FAFHoR

A skl At

dutH oz FAATAL =d4 F7dAd F2 £49 A9z Ay
=, Aol goA s S Aedte s drd = gle &3
sES AT i, AR JFedAe FHE T LA 9L
S AT F dvke oA e I FAGe Rt v
=44 Aol B FAH Aot Byl oy, EH F
& HoE 9ste] b 11de dAld eS F1E F gla, 59
A 22 et Ao WES dvsiA AdAd & dokE HelA
=4 oo e 5 v

(2) FARTA PAE

34l FAAH AL FALR Qldte] £dlA] ¢k nHFggo] LA
T A= %372}0] HZ wTolA FZAHI A =99 Mue 535
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°F 250 7ol S37F ’bHMd=d, 9 53 F 4R AREA] %

[e)
hE4 = H =2
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Patent Holder’s Right to Exclude?,” 6 Ave Maria L. Rev., 314 (2007).

481) 1990 die] 5 AA 53o] F FAFFE|el # AL 24.2%, VEA] #et 2L 9.3%, A
7137 A AL 7.7%7F, AEFse] A A 3.7%0] o]Etta ¢tk John R. Allison &
Mark A. Lemley, “Who’'s Patenting What? An Empirical Exploration of Patent
Prosecution”, 53 Vand. L. Rev. 2099, 2148 (2000) #=.

482) A A AAHAALA 3] (Intellectual Property Owners Association)7} 20034el] F& A A3
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57t o3t 98-S & AR didd Ae Il & dAle] s st SEe ¢
A= 23%1 B2
(http://www.ipo.org/wp-content/uploads/2013/04/survey_results_revised.pdf, 2015. 4. 15.
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(3) FARTA) AEH Folo] vig W H el

2006 W= AWH A eBay Inc. v. MercExchange, L.L.C.484)
AL AAALLA Aol tg FAFHeRA FAFTEE o= A=
= Q13 ARt #& =oell &5 Au= A7 3tk 35 U.S.C.
§283% W9l 58] HaE As] flste] 'FH e fF el wEH(in

accordance with the principles of equity)' AW #H& F o 4 9t}

m

4
.

483) Mark A. Lemley, "Ignoring Patents", 2008 Mich. ST. L. Rev., 19, 20-21 (2008). ¢
i 20HE e AFolA B3 st AAHHA BAY ES] Fa o] welsed AS
st S Agshe AS 71EA @% A7) Aol Ale] o] ot} 7R JARA] LolR A=

3 og AEshe A3 0E gt Aw e,
484) 547 U.S. 388 (2006).
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ool tjatel, IMEAWACAFCIS Sdje] HolHi e q Azls
g0 YA Adonn et FEskL Palk AFHE ol % FA
gego] WeE Aol Awrdel gxoleta nalth webd Y 582
ol g3t Bel mer Fad w4 aXol AANE F A 45
2 Aslstant FAEHol Agsolol Frka A s

4 Ak = 4

(irreparable injury), @ =833} &
7] o]#-¢-"(inadequate to compensate), @ FA|HHo
et vk HAS e o] urolop  &har
hardships), @ 972 FAHHOZ Qlslo] Folo] &7} A E=
(the public interest)oll¥r HAHH-& Fosjof vt o]EnxF 481 H
2 E(four—factor test)'= StHE FHo| HAHS Wds A=A, 57

ol wpR7EA 2 A g Hojof fhrhal fA[skglTh 48T

guth Yo ge] a4 welslof drha A4 ol

9 WAL HdA 2 wae %Y QoA oA NPEE WED =
HAE FAWHe] 7149 S Aol Fi @4 HolEdl o
ok AalAtel AR A4F EaE MAAEE SE dYe
A% 4+ Ak FsAS Bud A5 Aol 58 Axst 259

485) 35 U.S.C. 283 "The several courts having jurisdiction of cases under this title may
grant injunctions in accordance with the principles of equity to prevent the violation of
any right secured by patent, on such terms as the court deems reasonable.”

486) MercExchange, L.L.C. v. eBay Inc., 401 F.3d 1323, 1338 (2005).
487) 547 U.S. 388.
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ANAAARE AYESH I vpAsA 2 A& el e AT
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Abstract

Protection of Intellectual Creations

under Tort Law

Lee, Sang Hyun
Majoring in Intellectual Property Law
The Graduate School

Seoul National University

The Korea lower courts have recently ruled that free-riding on a
competitor's achievement created through considerable endeavor
and investment may constitute a tort where it does infringe upon
the interests being worthy of legal protection, even when the
achievement is unprotected by intellectual property laws, such as
Patent Act, Copyright Act or Trademark Act. The doctrine was
also upheld by the Korean Supreme Court(2008Malb41) in 2010,
and has been codified at Section 2(1)(Cha) of the Unfair
Competition Act of 2013. In addition, the Supreme Court declared
that courts may grant a permanent injunction when monetary
damages are 1nadequate to compensate for the injury and the

balance of hardships between the parties favors the plaintiff.
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There may be pros and cons regarding the argument that
intellectual creations unprotected by intellectual property rights are
free for all to use in the public domain. However, patent and
copyright, the two fundamental intellectual property rights, protect
only the achievement which can reach a certain standard of
innovation. Intellectual property law has undergone both external
expansion and internal differentiation, and it implies that there may
be the protection gap between the traditional patent and copyright
regimes. Technological advances are often incremental and
supported by small-scale innovations. Those terms also can be
used to understand the advances of literature and art. Thus, it is
necessary to provide some incentives for Investment In
unpatentable, noncopyrightable innovation by impeding intellectual
esplonage In certain cases.

In fact, intellectual property law have not entirely unprotected
those kinds of creations. Trademark law and unfair competition law
have provided indirect incentive by preserving credits or
reputations in the market. Congress has also enacted sui generis
laws, such as Plant Varieties Protection Act, Semiconductor
Protection Act or Contents Industry Promotion Act in order to
supplement traditional intellectual property laws. However, it takes
less time and money for second comers to copy other's
achievement in the market with the help of technological advance.
A shortage of lead time threatens to prevent creators of
unpatentable or noncopyrightable innovation from recouping their
initial investments and turning profits. These contexts help us to
better understand the importance of the court decisions of U.S,,

Germany, Japan as well as Korea applying general tort law to the
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infringement of those kinds of intellectual creations.

The early decisions of the Korea lower courts, however, tend to
depend on tort law excessively, which results in conflict with the
exquisite protection area provided by intellectual property laws.
Moreover, tort law are applied to using competitor's achievement
because of providing incentive for incremental innovation rather
than preserving exclusive rights of first movers. Thus, 'Liability
Rule' is more appropriate than 'Property Rule' in those cases.
Recent lower courts' decisions allowing automatic injunctions in
unfair competition cases should be reconsidered in this context.
The Korean Supreme Court's decision(87DaKa90) of 1988, which
declared that permanent Iinjunctions against unfair competition
should be granted in accordance with the principles of equity, can

play a significant role in handling the problem.

Keywords: tort, intellectual creation, non-infringement, injunction,

unfair competition, general clause, property rule, liability rule

Student Number: 2010-30350
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