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2.2 Intellectual property and market power

Market power is the ability profitably to maintain prices above, or
output below, competitive levels for a significant period of time.
The Agencies will not presume that a patent, copyright, or trade
secret necessarily confers market power upon its owner. Although
the intellectual property right confers the power to exclude with
respect to the specific product, process, or work in question, there
will often be sufficient actual or potential close substitutes for
such product, process, or work to prevent the exercise of market
power. If a patent or other form of intellectual property does
confer market power, that market power does not by itself offend
the antitrust laws. As with any other tangible or intangible asset
that enables its owner to obtain significant supracompetitive
profits, market power (or even a monopoly) that is solely "a
consequence of a superior product, business acumen, or historic
accident” does not violate the antitrust laws. Nor does such
market power impose on the intellectual property owner an
obligation to license the use of that property to others. As in other
antitrust contexts, however, market power could be illegally
acquired or maintained, or, even if lawfully acquired and
maintained, would be relevant to the ability of an intellectual

property owner to harm competition through unreasonable conduct
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7§74 gt Ffz' 1/20039] AE oz AARE L

87) EU 752 A1012 A28t

88) Commission regulation (EC) No. 772/2004 of 27 April 2004 on the application of
Article 81(3) of the Treaty to categories of technology transfer agreement, OJ No.
L 123 of 27 April 2004, P. 11.

89) Commission regulation (EC) No. 330/2010 of 20 April 2010 on the application of
Article 101(3)TFEU to categories of vertical agreements and concerted practices,
OJ No. L 102 of 23 April 2010, p. 1.
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4 EU A3 d3]ol MEA A8dAE A & A dAd. 3
1/2003e wet 7dES 22m ZAE @ @0l /E A A8 Ad

Fati=Al FAbsteloknt o) wielbd EU 7152 A101x% A3d-S
weF A E VlEe] FHFEUY AwAHor AdH= WA WAV {9
t}.90)

. EU 7Is29F A1022 - AmA A9 F&aA

EU 75z Al01xE 55719 18] JAx=P9NE F2 At A
of ®kste] EU l%ifl} A102x= A 7194 E5A20 A8
AL AR 5 o = 3
w83k st ol el Abd A A= L Rl o ﬂ"J% 7H
At otgFgE s FEvE e AFod NI FEE o jle
Aoz FAHEY(“Any abuse by one or more undertakings of a
dominant position within the internal market or in a substantial part
of it shall be prohibited as incompatible with the internal market in
so far as it may affect trade between Member States’). EU 7|5 ZF
A1027%= AEA WA A9 9] F8-& FAshe ECxoF AREE NH e
7otk

EU 7150t A1zt dade] g4, Aua A9 &%, o
ga9e) 3714 e wA7h Ak,

WA EU Aol dEAd2 AFAEe] S840 oste] 2dA 5

, HEAES Aok 542 AV He AlFoly AulaE f%
LA RAARA ZAZE H= AEoly Mujs &

g A Afem Zgohes AFolu AR|AE Folli=dH A

90) Moritz Lorenz, A A4, 63%.
91) Alison Jones and Brenda Sufrin, EU Competition Law (Fifth edition), Oxford,
2014, 305
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Aol Wers TAVE He 7192 AEAA AR AT d FEol

H
ol
R
juv)
=
2

4 A 91(A Dominant position)9] &37} &A7F =4, vl =
SAAR S A A2xo A o AEA ] E (Market power) 7 &
EAstL AAE WA # g oz Ao} ulAuE 7Y
(non—-dominant firms)%E U %Z o AFolu ¢ F& 1AL i 7
AAES A A oA g —’F— gomm 173 AFAAEL FrHow
Bxo A k= A vi(dominance)E #atE A2 ofHu) wiebA EU 7]
T2 A W= A HlA %] 9] (dominant position)T 7] g o] Al A6 =
= 7HAA e o dojubs AT AEA A G ojof gt A
= olm Jlgde] AujA Aol ki stelw 1ejg A el A= 71
7 9) o] o she}o2)

EU AR A #4+= United Brands AR SHABo A w2 29
EAAL AAE= 3 @ ‘a;qa AE2 AR} HHele] YPEste
@’o]a}j_r ;Gp,]fg]-oﬂguﬂ =3} Michelin }\]—7494 oﬂ}\-]‘:— X]HHX4 X]H%

G BETA BAFA} 1A 1eal AR ERY SYHA R Fte
Aol s &EE AE Foto] ARAAGAAN FEAA] FAE W
A 7Igdel et AAg BAE A2 Fogk vl Uy

roox rf 4

—l>r

mpAler o g FR 97 EAstelof sh=dH EU 7l EoF Al102%=
el sFst= oer O FIsiAl Fy/rA-darba 1o
3 ANEzAS A e HEHoRE His= 9 (directly or
indirectly imposing unfair purchase or selling prices or other unfair
trading conditions), @ AAkg] = V)& ES AujAl] tisle] E

o ot

92) Alison Jones and Brenda Sufrin, 2714, 2984,

93) United Brands v. Commission [1978] ECR 207 [1978] 1 CMLR 429.
94) Michelin v. Commission [1983] ECR 3461 [1985] 1 CMLR 282.

9%5) A&, AAA, 470~4714.
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g3tA  Ags= 39 (Jimiting production, markets or technical
development to the prejudice of consumers), @ 7eje] Arolel] o &l
e F5ed dtd & =dE A&, 1 A3 Adts 44
Eg3 JdFd F= ¢ (applying dissimilar conditions to equivalent
transactions with other trading parties, thereby placing them at a
competitive disadvantage), @ 1 9|9 A} T AddFAd Ak
253 pegol 9 F/4H el £¥2 Ade] 2AoE FHi
$)9%)(making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature or
according to commercial usage, have no connection with the subject
of such contracts)”} &A% UThIN olejdt AAE HELS T84

o] A 2A AEH dA(Exhaustive List)7} o1 t}.98)
(2) A AAAT A He] A

EU= A4 Azckde] gatel] digh ZAW 289 7|&S Blaz] 9§t
A AN vk F  EU 71%5x9F A101%, A102z%, 283 A101x=
of W& V)EoldF A #et HEWA 22 FAA Aghe] @k WA
A2 e] vlz Aotk EU 7|5 %¢F A101Z29F #1023 #ete] =
QoA on AHugtorm@ ofgforE FE Vel HdP A #HI A
SWHA 2 A Agel] e WAFE o] #Ele] AHRy|E F
t}.

J

(

¢

o)

(3) 7lwmol gl w3 A8 dA 3

T1Eol AP el I AEWATH L A% o] gelg BAH FH o
ok EU 3919038 19340 ‘532 d 48] o] Aoke] #d 44w

96) 29 79EVe et FHE gk
97) A&, AAA, 4719,
98) Alison Jones and Brenda Sufrin, A A4, 271,
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2’8 198990l = ‘%=38h-(know-how) Zlekel #3F A g A F2 S A
Ak, 19960 & S Fste] Visol APy e A

A FHE AASA =k EU L4387 AAI V&) A Aol
#3t AgdA e Sy Ao A = =3H-$-(know-how)
A EAIF e A EFE Aok AExa AxH

Soll s o] &g ko] xFFE| o] Y|golHd Vst AfolE A&
A=)

g Ag wAEH (o] stell A= T)Eold Al o
gt 32 FE= T35 R&D FAE WAska, 7] RDO JAEHEES

A = ARAA a3=
7HAE @Al HeEn 2y ofd vleold JA LS w2 AT
A g3kE 7HAH, ol dld 7Iel = AEA
o= HE st mEbd EU A 39918
o] A&l Ao WA dF7tede As Z
THE AAste] AREA HAT100 T Eold W S
At & atH e WMol FH A opdsts ol &I HAYE &
= Zhol =Rl g (ol stell A= Vlgold shel=keletal S kAL 3

t}.101)
T

T)Eold WAGFH o] AEHHH WA sl HAHo] ojof s},
ek Vol @Al T AR 719 Abelel] AAE Folojof st A
ofF AlFe] A &t Aoloof gt F MNE 2Fek= 7Y Abol
of AAd" YAz Tlwolxd P (Multilateral technology transfer

99) Bz, AAA (AT 42), 865H.

100) Moritz Lorenz, AAIA, 178%.

101) Commission Guidelines on the application of Article 81(3) of the Treaty to
technology transfer agreements, O] No. C 101 of 27 April 2004, p. 2.
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agreement)ol] #3F 7]&old WA= oA FF 19/650] wel EU # &
sl FHe] HA oYt R 7] VlgolH WA A ] A
5 A ofgtth102) v)gol A A #etelE VEold WAlFA Al
Z (D)EhellA Aojxo] glow 53 dto]d wahg dhold 1ga
LZE O AZA goldagt e AES LTI AR AZEY
o]7} ol thE AZEC #$F oW v|Eold HA

T2 A odel Al A=Y, dxet &
g3 g A kol dalM = AANGY BdH TAHLS
EU "9 d3)e} EU HYe AHoly &

3L 9dt103)

o, A Al 44 welo] gemA) A4e) Fu E
U zxEgololee] ARAL AT N ol g el V)o@

ATl AeE 5 ek

L R

Ho
o

‘F1gol A WATFA A3F Al wzw, v]zold @A FAAIL
M2 AAAAAN Q= Afodes 259 #d s 5
ANFHATE A 20%E Z3skA okystE A-g-olu

AgtEe] A8d 4 Avkal FAgsta Avk oY ek A2 EU F A9
37} ‘A Agre] B3I WAl A st Qe ARERE o

A By

ER 7)ol d WA AR A2ae] w2, uAAwA
A Apole] Aol WAL 7 FAAS AFHfEol BA & 2
%

G ARAA Y AR TS0l 30%E Z2dEHA ol sk

102) Moritz Lorenz, A AA, 179,
103) Moritz Lorenz, A4, 1799, A% “Fxd 2 A=@ae] Patel EUEAY, 4
AR 91T #1225 4|47, 2009, 5709,
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Fold WATFH ] 488 & ok,

-l>

TlEold WA A8xE wH AFARFE] AHAdE] A dAv

7} 2] (market sales value)H] ©] €

1 Jxshel 57 Hojol Sok whep A1 G0l Aol 20% E
= 30%2 2#aA st ont UEd od A4AGESs 2Ta)
Aok, gl A RMATAE 1 ABEREol Agor zus @
Jo) the oW Hobuk Mg Thion

0

[¢]

t}. st=39] A 2F(Hardcore restrictions) — Black List

TNEold WATE A4z st=Fo] Aok w3 dFo E
(black list)E X &3sta Qow, 123k A% siddctd 1 7<%k
HAGoll= VEold WAFA o] AL R ofgty AR Alole]
o VlEold WAlFHE Adx Aldo] HEHW, nAAA Aol §
Aol Balol= Adzx A28 o] ZEEA Hr}1d

Ea

L (m

o2

AR Aolel AR FolA olel@ Pame] Eislo] gl ozt
hgel 47k fdol FAH el gk

O A3AFel i3t AEFvl Ao #@3F A 9F(Restrictions on the price
set for the sale of products to third parties);

@ 2F&7F A3H(Output limitation);

@ A == a8 (Allocation of markets or customers);

@ A7 Atele] 7159 ool kel ek A °F(Restrictions on

use and development of technology between competing undertakings).

104) Technology Transfer Guidelines, paras. 66~73. Moritz Lorenz, A A4, 1804
105) Moritz Lorenz, A AA], 180~182H.
106) Technology Transfer Guidelines, paras. 84~9%.

_54_



WA Abelel @A FelA olel@ fiEe] o] g Aot
hgel 37h4 el itgEol gtk

@© 7}4 Al F(Price restrictions);

@ 71} mAo] B3 A 2k (Restrictions with regard to territory or
customers);

@ AA FAu) Alzglo] FAPAE o8 HFAH| A e TEA E=
T2 dujo] h3k A F(Restrictions of active or passive sales to

end-users by members of a selective distribution system).107)
t}. v A 5 = A 2F(Excluded restrictions) — Grey List

ZlEold WANHH AbxE deHor WARA ode AofEd #
gk 34 ] ~E(grey lishE A8t vk WA oleldk 34 giE
of ¥3EE A9 EU 7I5xF A1012 A1de] wet ZAFHaH9}
AAAGEARE Haste] AAZAEATE o 2 B Al01xE AP
gl Aol F ATh1s) w3 ool A AAEE FEC] ]
galgtA ool AdE = A, 2 ool gs Ak YA e #stol= 7
ol d WAGFF ] Hgo] ypEsltl unk o] ofdlal A AATE Z
eI 2 o) gsEtA ke Y A7} %ﬂﬂ FAE o%oﬂ ghd ek,

Al(Licensee)”} =L 7]

A
g ¢ e M Ee AR A8S 3 As, 2 E B RS

o e

.

107) s z3ke] enlo] sl A2 A kAR licensor) = #HEAB] A Al AlFS ¥
sk A4 Al zH(licensee)dl| Wiste] ofW Aeks 71E 4 Siotﬂ, 2| 7 s Ao
gk A 150l AR FAolefe] HhoA st S wA e AW Tt
‘0‘8}1:}1 A s 3 9JvH(Moritz Lorenz, AAA, 1827).

108) Fohs, “AAd-go Hald #at A" A vhabeke]i=i, 2006, 1689,

109) Montz Lorenz, A4, 1839,
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Ags & Jles E‘rol*ﬂi(Licensor)EE—E T7F AAgE Ao Al v ERA
ol g3 FgS AY drEE oFE H4s= A F(any direct or
indirect obligation on the licensee to grant an exclusive licence or to
assign rights, in whole or in part, to the licensor or to a third party
designated by the licensor in respect of its own improvements to, or

its own new applications of, the licensed technology)!10)

o] 7] A 7 (improvement)o] &]& F drk= A JMFT)Eo] UA
o] &5 e Tweo] gk Fafdte] §lo] HAA o® o] fo] Vst
U As ougith ol g 3ol WAHA ofYdtE o|f= 1Y
Zgo 7 <lsle] o] Al (Licensee)= L o]&& Fgre 7|&S M
stAY AEA A8 JAAEHEE AsHA =7 wdolth ey v
B} ¢l 1@l = ®l(grant-back) & 3-& ‘7|&old WA R o] A &H £ 9
o} 111)
@ HAZ3I(No-challenge clause) - zFo]AA](Licensee)”} #Fo] A A
(Licensor)ell olste] Hfstal Sl A9 FaAds OFA E=es
o= Riylsl:= 7 $(any direct or indirect obligation on a party not

to challenge the validity of intellectual property rights which the
other party holds in the Union, without prejudice to the possibility, in
the case of an exclusive licence, of providing for termination of the
technology transfer agreement in the event that the licensee

challenges the validity of any of the licensed technology rights)

B x] WAHE ol fi o §52e We ehol A (Licensee)oF
2 AY QNN FEDA ANE dE F U= AHe] FaAol
W, FEel A4S duHoR HAe 2FHy] wrks FaHe)

110) gurg o2 o8 gk %3kS ‘THEM(grant-back)' 2302 HE21}
111) Moritz Lorenz, A4, 1834,
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Folt}, 28y} ghol A A (Licensor)= #Fo] A Al (Licensee) 7} ##171 4
5=

o
= dYe §EAE e A9 2 o8It FraE AL S
5

(4) 214 A stol 3k WA T2 (Vertical Block Exemption)113)

EU 7152 A101Z&= % A <l(distribution chain)®] 2z} Aol A
EAEE 7I9E-7HE ALY, 7Y B2 =i Aket Anjd AR
olgte] AAEE= FAHNE HgHU FHRA Astd #AI WA GFH

S

4
o5 Afolel FAH FAo B VLA WAZ 99 AEL AND

T L=,

[

] FE7Id o s stola A7) BAA] AFS wAwist
A BItEE v A Aze Ade AsAl @ Aeolth. Repsol
ZF ALAS Repsol®t ~#eloAe] A
oF-o %719 Atol9] Repsolel ZAA7I A
7} L2 3 v A %3 (the non-compete clause)o] &4
ATt oo #te] EU JAL3| = olgst vF Az ~¥ <l
Aol A A3e] AV HAvtE SHete] BAE A

112) Moritz Lorenz, AAIA, 183W.

113) Commission Regulation (EU) No. 330/2010 of 20 April 2010 on the application of
Article 101(3) TFEU to categories of vertical agreements and concerted practies,
OJ No. L 102 of 23 April 2010, p. 1.

114) Commission decision of 12 April 2006, Case COMP/B-1/38.348 - Repsol C.P.P.

115) Moritz Lorenz, A4, 159,
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webA EU ZA4HS 244 A AA4 a3 nB3A4 a94& &
T adsle] #YS o= AL BEHo g ‘FAH At T3 WA
g ARt Aldsta ok ‘FAA Aol #ek WA FA
Z7sheE ol FAMAE 30%E 23eteE AFERES JHAL YA &
EuH FAA A FA #ste EU 7539k #1013 A3 ot

A 3+

1012 A1Ee] A gol WA 5 dvka A EF A7
of &3 WAFH A4zl A qFAstar gl

competition)®] =310 A °F(hardcore restrictions)E°] EFHH ] A=
Aol & WAarHe]l H8uA ok w3 FA A AFhel] #3
AP A5xE wAlEE AES qrgsta low, ofd st
FAA At & WAIH dYe wx Xstal, EU 7lsxoF A

1012 A3l wep R o2 s ofof g

ol B wpel o] ‘A Aol I WA|TFH o] HEHA oly3}
EAFERE g 2e e FAEH Tkl

@ A #7123 5+ (Resale price maintenance)

FAX FJAH FIAAELS nAGIH oY HAAUAS FHsteE S F
st} oul GARRIE S AL A st d o2 AR A S 7R A
FABEA olyet= 3 dAVIAS AT = AvH(“the restriction

of the buyer’'s ability to determine its sale price, without prejudice to

the possibility of the supplier to impose a maximum sale price or
recommend a sale price, provided that they do not amount to a fixed
or minimum sale price as a result of pressure from, or incentives

offered by, any of the parties”117).

116) Moritz Lorenz, ZAIA, 162~175%4.
117) 44 Agtel] gk AA 72 Adz (a)F.
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@ wEerA ¢l A (Exclusive distribution) 7|

HAFH e w1 ATA ] A wmi=
A3 &5 e2A AFE Pt S £ Qs A o)

= Ae HHLE o= A4 AT Ad = & HAA
g A oyt qrAgstal Avk(“the restriction of the

territory into which, or of the customers to whom, a buyer party to

7 )

off rr R

the agreement, without prejudice to a restriction on its place of

establishment, may sell the contract goods or services 118)).

@ AAHFZ=Ax 7 & (Selective distribution) A g+

A A AR B "A T2 HEaH A A7 5 E H (active) =
= e (passive) AARS SARE AdHoR 3 Tl #I
A FEDAe] Aol diated= o7 ATdE dtefM = b "ok o9t

e g 84 A JAAol= 9 WAFAHe] HEHA ofyg}
(“the restriction of active or passive sales to end users by members
of a selective distribution system operating at the retail level of trade,
without prejudice to the possibility of a selective distribution system
operating at the retail level of trade, without prejudice to the
possibility of prohibiting a member of the system from operating out

of an unauthorised place of establishment 119)).

@ G292 Alole] A3F A (Cross-supplies between distributors)

FEQA Abole] 45 FHE BATIAE opHT. wehA

54
FEEIH dE FEAARTH AEs i ¢ o, FE51d

118) =214 Algol] ¥k WA3] #|4z% (b)g.
119) 24 Aol #3k AA2] A4z (0)F.
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Az shupe] A ZAERE st E A H o= oy EH, A
Sl AT AR A AR A AES Aete S

Al FabE Qe o 21gk JA ] tistel= (A A Aghel] w3 WA
Aol ALHA ofy3}(“the restriction of cross-supplies between
distributors within a selective distribution system, including between

distributors operating at different level of trade’120)).
® T4 v (components sales)ell #3F A oF

T FEAS 2 FAEEE £Hske A Aboldl o FAES A
T MR A3e FAGA A AwjstE RS AdetE A4 A
AAGol= ‘FAA Agte] #Te WAFAO] HEHA oy grh(“the
restriction, agreed between a supplier of components and a buyer
who incorporates those components, of the supplier's ability to sell
the components as spare parts to end-users or to repairers or other
service providers not entrusted by the buyer with the repair or

servicing of its goods”12D).
(3) AAAY} AARY AA - Magill F2E FHo=

BUSIAE A2 ol gaiezlokel 43 45= 508 Q0wiy
of gtk b, AZESS] AZe] Bekol ol WA o] A
gAY ol AZEgolt HEA & AR /)%

Aol et 42 ned Aolda Ak Ed AL ol §3
ofo] Aloku)g AF AN 9Istel sty Aol Vl%old W

120) =24 Ak gk WATH A4z (DT
121) 24 Agkol] w3k AATH A4z ().
122) AAF, A=, 5819.
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1 9. ged Qs gof 53 pe A4Eel g9, AA, Wl @
mHow AR ALE o] galeA el Y|zl WAFH o] Mg
A op @tk g

EU A o] Azt = QAR #Ao] #slel= o] 21 Magill’ 124
o] dxte] #AE & HoFa oma olfoaE T A &S
27712 Sk

Gy oldA= AP wt TV IAES TV ZZIaHE 20|
thate] Aztde] A=Y, TV A AA A} A7t E

S¥ALEC didte] TV Zead] B35 S9& FAAoR s Fu
AA Tt Magille] TVIALES] slgtglo] F o dFed F5o] 24
J TR HZS ZREA TV IJAES AA4d Hez 5 T2y
2o Fde FAE HATEE A5 AVistded, Azd HIE o
2 EWo] FA A, Magill> 188 o] g3 AML FHTEA
Z%F(Treaty of Rome) |86zl A E A|&AA A X912 F8of 3|3
sttt FAE A FHE5 A Y (European Court of Justice)o] A4
stAth o] AlHelA FHITEAFYL TV IALEe] LZawl HRE
SR glom) TV 3ALE S ol &8ss Ade A3V 2ead 55
°of E¥ FRE FFT F AT AES #vFd 5 g FHJen, A=
2HAES 22O EE5d gig Age] 737 wEEdvE S ol
Fr2 A A #]9e] TFgol sjFgrhal A 5FR T2

FHEEARLL TV FatEe] Zaaxl 5o gate] A3 7}
Aa o e ZRad 558 BAagd ¢ glenw F3 s

123) Leitlinien zur Anwendung von Art. 81 EG-Vertrag auf
Technologietransfer-Vereinbarungen, AB1. 2004 C 101/2, Tz, 51. AlAgh A A =%,
AS81T A A A1 &-,

124) [1995] E.CR. 1-743; [1995] CM.LR. 718; [1989] 4 CM.LR. 757; [1989] 1 CEC.
2223.

125) Az, AAA, 866~867H.
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Zeadl 55 49 T 555 E3sts 28l Thol=e 274A] A%
AN A AuiA A9 E Zha vt Betow, S (i) TV IAMES
2719 3k W 2209 AR 728 AR gk A Ad
sho] Av|A7h detE AAE(EZAR Ayl stol=)e) ke Bt
SokAl stdvhE A, () TV 3AES o] &A-L EAg 2 2y
A z2oad FA e EdAd Y #aEse Ads Ao ivke A, Gi)

TV 3rE59] 39 ARE gAY AHFS S5HIsta 23toAe]
AL A3 wAZ e A FHTEAFZY A8zl 9utdT)
I Rk}

4

53] TV 3AES Az A 9lol = 7199 917 sid =7ke] |
| olete] A" Ael-ofr|M = Az 6!&401] gevd, et
A s Azt A8 A8de] 2 F fivx FAsid.
ole] tiate] FHITETAUAL wEFAI %ﬂlﬂ% AApApe] Aol B
2, A A9l A= Ve A seEs,
I AAe AWA ALY Fgeolgtal ¥+ flvpar B tH(“the
exclusive right of reproduction forms part of the author’s rights, so
that refusal to grant a licence, even if it is the act of an undertaking
holding a dominant position, cannot in itself constitute abuse of a
dominant position”126)). =gk A =-f=te] wEA QD AR PAb= of 9] A<
9ol AuA =99 Fgo e & Avh(it is also clear that the
exercise of an exclusive right by the proprietor amy, in exceptional
circumstances, involve abusive conduct”’129)i A stgdct. o] 23k
magill Yol thstol= TV 3AHES] o] &7 do] HAIHQl 2tE B
shal FAA Q] m=e) RSt A o] HAEAA T)e)el 9
@ Aol ofeta she] AANE AeFomH o -sm
shi= o] ohek AW ARAE kAl m

126) [199%] E.CR. 1-743, p. 49.
127) [199] E.CR. I-743, p. 50.
128) o] & &4 1, A7A, 36v.
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AT EFHEC] TES 17 gk HERY HF

F1E B HEIERA o) g SHERY A
1. AXAZA B3 53 AH

S-gtete] SHFAHA B3 2 'ﬂé 2 =9 1963l
g AE Bk 53 wael oisk AFs] A vdo] mEEHWA v EEH
Ak 2y o7 Abgez Qo 4%5421@7} A 1980 el H
Z2 ‘HHFA 2 FAEAYN B HE o] A 1981 4E 1L
H A4 HJvt. 2 F S M-S AH AF o2x 9
t}.129)

ol zrt AHRE

O

D AAANE AR A9 T

Aol el 2RE FolA ANANAL Bol 9
AAE AL Ae] A9 d gl e A3E WA A
WA ARG AGAE obdlel siget B9

A gAstal AT (EAAY A3E2 A7,

t}
FES Aot 99 kel TharelE BTthE e

129) 4254 79, SATAHE(A43), HiEAL 2015, 194,

J’m-! -‘:,JI- 1_]| o



5. P93 AAMGAE WA Aske] AdetAL mulge o
e @A AN S A W9

0] =
PR

oA7)N AAAMA AQAD ‘ARG Aok FFAY FaAzA
dEom wi UE AGIAS # AFol gele] AAFREL I
ge| AENL AR §A EE WAL F Ax AFAAE A A

(2) A&A A A AL

AAANE AbgiAbere] gle) %4
AAAATL A4AE miea Aot
etz 247 B

AstS ThEsk A sTA

=

olfputo.w Al FAME A Ate] ST o
M9l o] Independent Ink AFABDO A =74 9urs s
Az e AFAE S JEEE 23S b Yot wEa $
AFARANAE DA 2 Ao nprtx 2 A=Azt she et
Hhz A A A A AR Aol A= oUW, oM BAA L
4% O o AN e ARIATE AR RS AL dEA 9
of ghr}.132)

£ 3

ol

< T a B

Ot
il
s

A A} %

130) 7=, AAA, 8529,

131) Ilinois Tool Works v. Independent Ink, 12 S.Ct at 1285.

132) AsA, “Eade Al FAo #a AT, AAEE AT A28 A1,
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or the sale of the patented product on the acquisition of a license to rights in
another patent or purchase of a separate product, unless, in view of the
circumstances, the patent owner has market power in the relevant market for the
patent or patented product on which the license or sale is conditioned.”
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Abstract

A Study on Relationship between
Copyright Misuse and Antitrust Law

Jung, Hyun—-Soon
College of Law
The Graduate School

Seoul National University

In Korea, Culture industry including K-pop has been growing
rapidly and copyright becomes more important right than any other
rights. Copyright is granted because the right is a kind of natural

right or incentive for innovation.

However, in many cases copyright owners do misuse their
copyrights or prevent people from making innovation by means of
their exclusive rights. Therefore it has begun to emerge that
Antitrust law should be applied to correct copyright misuses or
remove the barriers of innovation. But if copyright areas is overly
regulated by antitrust law, innovation may be reduced because of

some sort of attributes of intellectual proeprty rights.
It is likely that Copyright law and Antitrust law conflice with each

other because Copyright law grants exclusive right which people

think produces monopoly and Antitrust law regualtes monopoly. But
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both of them pursues same objectives which is efficient allocation of
resources and improving social welfare. So we must handle with both

of them harmoniously.

Antitrust law Article 59 applies to the unreasonable copyright
licensing agreements and the unreasonableness must be estimated by
Antitrust standard about limiting competiton primarily and additionally
be considered by Copyright standard as incentives Iintriguing

innovation.

Specially we must compare short-run effect of limiting competiton
and long-run effect of effciency of innovation by copyright license

agreements.

Copyright is more natural right than any other intellectual property
and copyright misuse theory is likely to be easily applied to copyright
licensing. But because traditional abuse of right theory requires
malicious intent doing only harm, copyright misuse is scarcely
introduced in the case of copyright. Therefore I think the malicious

intent must be presumed if other objective conditions is satisfied.

Lastly, Copyright collective management entity is likely to be
market-dominating enterpries, and the entity must be monitored not

to abuse their market dominating power.

keyword : Copyright Misuse, Copyright law and Antitrust
law, Innovation, Efficiency, Social welfare,
Copyright collective management entity.
Student Number: 2014-20830
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