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1 BGH, Urteil vom 6. Mai 2009 - KZR 39/06 - "Orange-Book-Standard"; OLG
Karlsruhe, Urteil vom 13.12.2006, Az. 6 U 174/02; LG Mannheim, Urteil vom
13.09.2002, Az. 7 O 35/02.
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P UlEETY, EEel R,
https://standard.go.kr/KSCl/standardIntro/standardView.do?menuld=505&topMenul
d=502.

4 ISO/IEC Guide2:2004.Standardization and related activities - General vocabulary.
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Aow g 4 glew, o] A9 #d 53 w2 ZEA
e 2] vk Adubg o ® AfaE FRAND 27 dlolA e
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2
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rlo

FRNAD & Fair, Reasonable and Non-Discriminatory <]
okzleld], FRAND + & ESTI, IEEE 59 wAoAq Alg5H=

B HpA), Eadgge AAWA 14, 20109, 29
1 o]4=%1, FRAND A<1e %539 de 63*}011 J&?} 0&? 44-45%
15 ule) g EFAL A
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ETSI IPRs Policy 111812 = olelg A5 <
Aol Al A E 878 5o HAE AYsEF A5kl ok



fofelal, ITU, ISO ¢ @Al A= RAND & W H7|%E 3o}
ek Fair % Reasonable & ARAAF Z}o]7) Qltfal Hol RAND ¢
FRAND & A#dz o7 FAdsHA FHFE L Yk

|

FRNAD o4 &47d(Fair)> Ak W& 3 AafellA, gholidx
Alefgo] & BARAl T Efor star 1 HAE ol
Aojok S onlstal, 2] X (Reasonable)s 7leFug2o] Zufo] A,
ghold s AleF W&ol & BARRA & Thesta, 1 AT
wel  AAd = dojor e omEe BIxPEAd (Non-
Discriminatory)2 gfo]d2 Aleko] t&

U2 GARAReL Blalste] APEEA] e
1=

RE tholds PAPL FUE 21

1® FRAND= el # 3 8Al 2 (ETSD 7 A & %61 /1% A 575_011 DA
Hol = E oY, dAle ZE59 Y AAs e o] #dk ©
&% 3 Atk FRAND % ‘fair' 8715 ‘reasonable’ 8310l 3 3HA|7 RANDE} Sk}
o] 7] sh=dl, WA= FRANDE frielA ol AR85= 8019l ¥k RANDE
n| ol Al Wo] AL§-¥ &= &-ofo]tHDoug Lichtman, “Understanding the RAND
Commitment”, 47Houston Law Review 1023, 1025 n.6 (2010)}.

7 Larry M. Goldstein & Brian N. Kearsey, Technology Patent Licensing : An

L
f
S >

International Reference on 21st Century Patent Licensing, patent Pool and Patent
Platforms, 2004.
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grol Al o] B (bad faith) & ThFsk olfrol °fste] AT 4
Jom, A ol Azt gold ARFE AdsE A9
FRAND o] Alefor <lste] E8Axrt HalaA A+ &
BTeHA Beke A5 ole 288 golds @Ael lojA hAlA
glo] Al o] HMEAE FIHAIZIA HH, oled A Y] 2=

|
Ay} gujste] E= o}l2(hold-out) v AEE=(reverse hold-

ki

B SRt el me xEdeSeldy Yake] A, F71EEF 16913,
2015.04, 36-374H

B FHx71 S = SNETS) ] A4 A4k 7Fo] =(ETSI Guide on IPRs) Al1.1xE
ETSI®] A2 A4 A Ao el BF7]+9 &5 ARSI A Akl A
2] Afolof| Al ola] @A #HS ERaH7] 918 Zl(“the ETSIIPR Policy seeks a
balance between the needs of standardization for public use in the field of
telecommunications and the rights of the owners of IPRs")¢!-& B1d]a1 St}

20 Jorge L. Contreras, "A BRIEF HISTORY OF FRAND: ANALYZING CURRENT
DEBATES IN STANDARD SETTING AND ANTITRUST THROUGH A HISTORICAL
LENS", 2015, 21.
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A 3 % FRES|] 7uke FAATAY 5
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A 1A E3AAe] PA A 2 A

£8a7e) Ae)

2o YUgese AW e o F5ke HelA mﬂﬂq ﬂﬂ
BE3S HHata lom?l olzgfdk wyrle] g =
Esldd  #3 WE Tl 95k ?ﬂ@ﬂﬂﬂ- %a@%
gz Al 71EEe] ti7tR 5SS SPdor AAE §
AE B EFES Fodu. ol EduEldEE HH5d
g zlol Al QIAE|HE ot FuE 7ol dy] AREEHA
stogx eyt F83 7|Ee waES Fsla FFHow
A S E=wElr] ¢ sto|t)

2 A (charter)?] 17 % 2 oM E FAAAR ol et
AN E A EA RS o) dds 7Aoo, 47 Fo|A &=
ERQle] Az Hafof diste] AjdAelA Hell uwg} FAS

9eg 714k Gt

21 egte) AW A22%, 1= AW Article [ Section 8, 83}, 42 &4 17x%

o

22 CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION (2000/C

=21 -



Article 17

Right to property

1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully
acquired possessions. No one may be deprived of his or her possessions, except in the
public interest and in the cases and under the conditions provided for by law, subject to
fair compensation being paid in good time for their loss. The use of property may be
regulated by law in so far as is necessary for the general interest.

2. Intellectual property shall be protected.

Article 47

Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in compliance with the conditions
laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall have
the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as

such aid is necessary to ensure effective access to justice.

wR, ZhEe] FpEelAE SHA ehelel Fael sl

364/01)
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of tste] thFaL o,

d dz 59 539y 9 FelM=

Z el
139 ol M= w53 o] 7|AskaL Sl

Section 139%
(1) Any person who uses a patented invention in contravention of Sections 9 through
13 may, if there is danger of repetition, be sued by the injured party for injunctive relief.

This claim shall also apply if there is a danger of first perpetration.

TAl(injunctive relied)7} 72 F k. o7)4 ¥hEw &9
Aol d& e ashd, wkEE e Hdo] glupw FHd
dalwAd+E A2 qurh glenz, o= Fddt =3

)
=

gl = 5 vk

e ez, 2l 53y 3 geldE 5HUAe deln s
et Fa ok FAF o R AFH E3H 133 FoAE, o
Mol o@ A sk 2 A7 9%
AT AATE A 7 o, WA TuA 230

sto] EHARAS F7E o AvkaL 7]z

ogl:‘ll
o
It o

m{n

N,
o
S,

>4

K}
o ]
_0|L
£
%0,
0

2 German patent law section 139.
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Art. 1334

The owner of the rights recognized in this Law may, without prejudice to any other
action that may be available to him, apply for an injunction restraining the unlawful
activity of an infringer and claiming indemnification for material and moral damages
caused, under the conditions laid down in Articles 1 34 and 135.

He may likewise apply for the ordering of precautionary measures for immediate

protection as provided in Article 136.

a3, 9 93 o|Ats|(European Parliament and of the
CounciDollA  aid  F3H P dAglddA A FHAP  enforcement
directive) 2004/48/EC oA &=, A2 ALFAY A A Hsho
UFaL glen, 53] 11 ZollA= 74 =S AE52 A=
wAE7] flate] APV HEAA HE AT T T A,
T Y 3h=S ARl Al 3 Al o3k FsH =
= Aol thetod e AejAprE e A A5 &

T Uee BATS 1Ak sl

N
ol
_O‘L
rlr
ofN

Article 11%

Injunctions

Member States shall ensure that, where a judicial decision is taken finding an
infringement of an intellectual property right, the judicial authorities may issue against

the infringer an injunction aimed at prohibiting the continuation of the infringement.

% Spanish patent law article 133.
% [P enforcement directive 2004/48/EC, 2004.04.29
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Where provided for by national law, non-compliance with an injunction shall, where
appropriate, be subject to a recurring penalty payment, with a view to ensuring
compliance. Member States shall also ensure that rightholders are in a position to apply
for an injunction against intermediaries whose services are used by a third party to
infringe an intellectual property right, without prejudice to Article 8(3) of Directive
2001/29/EC.

T 2016 W sHHb7IAl Als) G AH] FHERESTAHEU
Unitary Patent Regulation)o|Xd% 2 #FoA EIdgE 7k

§9E35]9) Fajol tale] TER gon] 5 A NE EREE 711

FUSHE 1 Afdeld BHRE AL W JEeA
AgE 55 wEaslel Al 3 A} wEhe ANE e AL e
AeE Folstn ok

Avrticle 5%

Uniform protection

1. The European patent with unitary effect shall confer on its proprietor the right to
prevent any third party from committing acts against which that patent provides
protection throughout the territories of the participating Member States in which it has

unitary effect, subject to applicable limitations.

o, HE F3 Aeeint dF 5@ Aol ASAAA,

s59e] AAFAGFAL S5Pol oste] wgsE sEH 0w

% EU regulation No 1257/2012
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Article 10138
1. The following shall be prohibited as incompatible with the internal market: all
agreements between undertakings, decisions by associations of undertakings and

concerted practices which may affect trade between Member States and which have as

© A%, "EEES G WA AT B, A4 4414 3 (Vol 11), 201147-48%.
T SATFAN e BEBFEHAL YA WA, TN EEF 16915,
2015.04, 394

38 Treaty on the Functioning of the European Union, Article 101
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their object or effect the prevention, restriction or distortion of competition within the
internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,

have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be

automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case
of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share of the
resulting benefit, and which does not:

(@) impose on the undertakings concerned restrictions which are not indispensable to

the attainment of these objectives;
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(b) afford such undertakings the possibility of eliminating competition in respect of

a substantial part of the products in question.

2011 ¥ 1 € /WAY $H3P =3 dHorizontal Co-operation
A

=
—
Agreements) 7Fo]=gkolo| A g3} ol xS 4 e

34
A was Agshid, ®59 offel ]l AXANAE
&ote], T #E9 olde AWl 5 v ARIAPE T
ek AE B ARRe AES A 5 gls A, siE
A A AR ol dag ARSAY HEd AAERE FHFoEH
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s =eAdS dEd b Aok A Gk

EEE AA U oAsn LaREAA ¥ clds
] [e)

$hA, TFEU 102 25 WA e llAge] e Fidol A
AlZAA A A9 (dominant  position)o] A= A7 2 AYE

gt NS AR

39 Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of
the European Union (TFEU) to Horizontal Co-operation Agreements, 2011/C 11/01.
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Article 1024

Any abuse by one or more undertakings of a dominant position within the internal
market or in a substantial part of it shall be prohibited as incompatible with the internal
market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(@) directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions;

(b) limiting production, markets or technical development to the prejudice of
consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,

have no connection with the subject of such contracts.

TFEU 102 =M= AZAEE A9E w388 As
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ekl diste] 7l&=star glar, 53] 102 &= )Pl e FAHo=
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A% FeAs 2 AL At
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=
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2

R geks ARS TAT S de MHE W

40 Treaty on the Functioning of the European Union, Article 102
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2. 9 General Instrument v. Microsoft A}z143
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4 General Instrument v. Microsoft, Regional Court of Mannheim (May 2, 2012),
Case 2 O 240/11
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-39 -



AallmAg o] A= oF ghhar ik o] Aol AL
ZE=530 A= HaAlA7E Aol Al WA o] i Aokt
AHhg AHERE AFstAd AP FEskeE Afolwt 553l
g deAE I dvkal sl 5 vart Al
3ystr] SeiMe EESSAANA goldAE soty] 93
e 8 st & Bsol USejof stal of¥l Akl A Philips 7}
glol 2 HokS A-™guhd, SK = Philips 7F FRAND o=
HFESE goldx steE Heddd e T 4 vk &3l
Y@@ = Samsung v. Apple A%

Al E A2 2011 W 4 € 15 4, ofEe] ml= Ay EYo}
AYHFFAHGEZA  Fe)edl  ofEALY]  AntEE 7555 ¢
2~utEE 9 glES] UL, i, Edo=rdgs T 7%
s ATIstaA AAEAY. Az 2010 GRE oW Bt
gho] 2 gaks el ko), ofEe] 2011 6 € vge=dA
TR PR %S A tiete] Aol AALe] EESSE
7RO % WHAE A|7]g Zlo] & Aot

Wae A AAFAYTE  deldgs Ao

L 1
sutow AdslwA Agel FRAND gl ol ol

316533/HAZA 08-2522 and 316535/HA ZA 08-2524.
4 Philips v. SK-Kassetten (District Court of The Hague, March 17, 2010, doc.
no.316533/HA ZA 08-2522).

- 40 -



al
ol Zell FRAND Zzde] 7]Hkgt gho]dx~g Hogor &) d
wqdsier  steAl A 9FEe AR, HdS
FRAND glolxd o] wil Foll 531333
QAo gdke] ojdt HArdgoem e HTa SRglth
A FA = FRAND =71 slolA glojAx

=
ofEelA  AEEd dEHES ThskAl 2 Aolga HIEIHh
-

b. AE
EEEFAA] ANFAITH AARY SJvierelA
AFAMAL A dgel A=A B fHe] BRL

FRAND f?}‘?'ioﬂ 3t Orange Book Standard AME|Z thEH o]
T Ak AAWe| A HAlFAH T Al a1

() FE5819 27A7F AAE A9l e A, (i) A7t

afl A AAAE AASRAL A gne A F Qe
20 ANSEA FRAR delds B AL A (i)

- 4] -



el A7E 1 Solid s ool wEh ofFoldstal e A =
Akl A Atar

5 =k
aRelt, 53], 59 2fA7F okl Halv) g
2 %

53], 2011 W o]%F 5 stg4lelAe] FRAND &2 Orange
Book Standard ¢ #W7]Ee AElstd A7H= A3, FRAND
Aol groldz ke AdHeol ofyel gholds Algks e ow
T4t7] e 58 AAte “of o] Fi(declaration of intent)”'°®
gketsto] FRAND ZAle] 538dxte] d4f o FE Folsts ZlolA

elol A Hoshs Zlo] ohde elsigltt WHPEe A% o

o

ol

T =

FRAND Zd<lo] gto]d s H-ofs}

“ %, o] FRAND 7] 7]ureh 2ol dzo] tfgh gore] folom & 4 giuk

42 -



o
&

c 2012 9 fY 9dele AR AT 2 mERY
= U AN AL S-S A7beiA =
Cole EE AIEAREC] AN 2 wel 3

FARTA WAt HAHY S e

>
>
ra
=~
co
=
R
N
d
=
fm
r
[m
e
N
o2,
S

>
i
i

S
o o
©
£
S|
4N
Jm
0
=2
En)
rot
ol

=2
R

AEs Awet Aoz, olAel wEs
stz sl B Relda sl
AZALS Apgel s FHA ke

o 5ss AAske AE md ¥A4sta

B T
)
(i
N
olr
o
Lo

_O&
A
;Y
N
X
¥
i
O

X

o 8 & o

2ol Ao R FFsty 7es o8 S glojof

o oo

= ch}i iz
g
=
R

o3
BN
ol
ol
Q
UG
b

L)
o
ri
>,
N
)
i
i)
:o{é
2
=2
el
o
1o
N
tobt
[t
e

X0
rlr
jutnl
=2
>
0%
N
@)
=
[ab)
]
0Q
(@)
vs)
(@)
(@)
=3
wm
—
QO
=)
[N
Q
=
[N
2L
1%
~|
rlr
)
o
N
N

47 European Commission IP/12/89

4 European Commission IP/12/345

49 Sean-Paul Brankin, HUAWEL INJUNCTIONS AND STANDARD ESSENTIAL
PATENTS--IS EXCLUSION A FOREGONE CONCLUSION, 3-4%

- 43 -



A 344 ZFE3| 7|9ksE HE YAl sk FH APAH
&ALl B2 (Huawei v. ZTE AHA)

Huawei v. ZTE #+53% A #ddste] 5d fAdr=s
AMEEe F49 d dxbel w2013 A 7 9 f9
APH A A (ECD) TFE AR A FAH T Zo
A BA7E AR wE APFAA #2919 H&ol sfdeteA

Ho5odl diste] 1 APFAIRAECHA H7HA Hojxtgtel] g
Heads el ool wigk 7y APHAdAY #ES

=5 HAe] A datet A W EAlel dE #E A

offlt k&l

A Y 7zl @ 5 Qv 2 grt 9

L AMdEA R &34

gtelol(Huawel) A= 5= &4l 3JAF=24], ETSI(European
Telecommunications ~ Standard Institute)oll 9]t 72
LTE(Long Term Evolution) &4l 3ol 33+ HH 53 (EP
2090050BDE  7HAar gtk LTE $4 #oe B
EAle] #3E 4 A(AG) B4 Aol Y] 5= BF 530l
o, ol mEE AFES shelo] AMY 53 E AT 4 i
gitt. shello]= ETSI 9 #Wwola, ETSI o dd &

shellol= gk Al 3 AplAl FRAND Zxzlo] we} glo]d~E
3|ojsl7| = ETSI o A< (commitment)dFAt.

- 44 -



ZTE o] ©Jate] =] e AFE T LTE LZESOE
TH 3 A FE0] Qi ZTE & 1ejBn= 3lgo] 539 ALRS

ol¢} ZTE 9] FRAND Z7eo] 7wk
golAld  JAE E=Esh] g =9t AEAolx gk,
shellol= 2011 W 4 9 = FAA==23x ApHdd 5338
25S AVIsIAT AFeA gdlol= 3w A F+(injunction),
3| AAZE A= (rendering of account), A% 3]4=(recall of products)
R L) (damages)E FTekdith. ZTE o w2R, ZTE =
gholda aer ko]l SVl Ariek ZAe HsleAFT=

AlZA v 4 2] 9] (dominant position)2] &S A ttar 13T

o i

ot
«
i
)
£
32
;1
iﬂ
j_24‘

r

ART aF2 W Aem FHF
| mE=w, APAEE A9 EA AN
erokth = AWHAL Feol7t AEAA A9t AdtiE 7HA

stoll &g AEAEIE A 9i7E EEE A=A el thske

t
N
=
i
o

- 45 -



[
Al
r o
do
fr
X
ok
o
o

o 5o ARA} A S @

WA, AnEADE SHAAN etelds FE AR
A FaAH Hokg sofof ok, o] A oA A 9w
g4t = otEw 0 o= mmrt sk Hoke| AT

TEE = AR JFFsto]of e ag]a 5 AR 28 ek ok
AQdst= AS oA (Feldx  FoE)  EFAHSH
AAAZIAY v Q928 futet Blo] FHof £83 oFU}

2 ol x| ofof Frtal &3t

30
rlr
poy
o

EAZ, 50 aed ere #Es] Qo vat

552 AEE 4%, dus dY 539 Agdl dstel, vele)
el W sl M, ol BHW Mgl WE A L 1 A%z

0 2 watk s BHe) AshE Qg R, Ashrh AP Aol Bt
(FAOR) gholdz AMS s AE BAT o A% AWpAe F2AH A

toz IgehA et

I'\.
T L,

% 1_'.]i

.-"\.\.I

-
o

11’



rO
%
2
Y
Lo
D)
(1
i
M
flo
I
Y
=2
oy
FE
QE
rir
Lo
1
iy
lles
N
s
Ol
o
2

N
ol
T
(o,
rlo
N
—
T
lo,

Jokol a7l A71A F (B5A) AlFolwt
B3l Aola, ZTE & 3tgolo] A2 AASE 3A 9 AL-3)9
3k FH3 o] RIE]S A EFH Fe Ao u=2w, o=
A

23171 3%k ZTE 9] AHoko] 'HFxAA'Q Ao HFHA &+

>
>
9
Ry
I\
2
N
—
e}
rr
i)
o
S~
[~
.
ofo
1o,
o
2
o,
o
:{o
fols
PrL’
X
1o,
i
st

g, AWHYEe mZukd FWE EokoA el Bzl
dht) Al (Statement of Objections)ell @3k 12]al 2HAdol 95}
A7 53 Hal| asdxkel #y® 2012 W 12 9 21 dA

A5 No IP/12/1448 % MEMO/12/1021  ©lA4, 9
93] (European Commission) X753 #Id AFo] sl
T wTEE9 A ZFEseAe]l FRAND &7 3ol A
Fofsl7|2 ERsta, AT a8 goldas
A A Ade A, HAEAAT 2Fe AVIE TFEU

ste Zow wWelvka AFsksith

(i

- 47 -



ft

N
)
B
oy
2
)
=2
R
o
o
S
>
Ry
rr
o

(]
S
>
N
L
S

O do o

L

o
o
L
o
=2
X

ol
o

o>
)

of

o
B
=
o & 1o

Aala AT 2% TFEU 102 FedA ofv]she (
&

s

o
-
o)
ot
o
e
5
it
N
N
N
i)
2
o
L
o
Py
e
Iy

O

A=, A<t Fgel At g a
2547 Al 3 AClAl Beliag Fels]E
AT O ZE AFANA A9 e Tl

&1
£
AN
3 Ui oZ

A
R
oo
I

Hlliﬂ
Iy
N

ol

AfrAke] 97F FEQ1A AR5 H7ts
ShH 0] o]9]E(legitimate interests) XF9F
o] HAsum TAI o] AAAoF Fu, AL =
al

FEE AL sl Bk AslE Asek

AANFART 25 AT 5 gdofor Fn sk AR
WY Aol YA, 2 AR, ' TR FEEE s7she
1 =

E4o] tistel AGAMA Age] dge FAL F gtk 19

ol-f-=, HafAte] "FelAHwillingness to negotiate)' 7N'dS, B2
s|Mol AZIA star e ARl Al UF §2 AFe] AHE

- 48 -



I
v
_?L
N
==

ok
)
L
=)
ol
i)
ke)
)

i W, o PN, el
o

_?L
A
Lk
o
%0,
o
:E o,
—n
PN
M
X
0%
N
AL
o
¢ N
1
ko
o
rlo
u
o,
@
o,

—|~ fl
_8:
o
v
_?L
>~
e
A
X
rlr
i

sl

S|
alel HEas A= 4 Jojof drhar Hokt
24T 2AE Fe) AAo] B oz gt e s
gk of) Ay oo gttt Bttt

Zo fAaras AuHYde EU H Axld ok 2013 d 7 €
ECJ] o] 3}go]-ZTE 2+ RFEF EA dste] H9

- 49 -



AP A g 2(ECD e
EEECR

R7HA]

AolAkge]  thstel

ol 5s|¥A7F FRAND el wel go]dxg slofsir|=
ok gt A9, xod wWEE AFY AxAte did XE5FHAEAY
A %ol EU AW (competition law)e] EAS mdd o
ofm gt Aol AAlA A 9o ol siFsk=Aedl g
Aol

TAHeR Hd FAdrEs Wl Aot v At

(1) E=steAlel Z17F FRAND Z71 sholl Al 3 #Fell Al gfol d &
Hold oAb} 9ee 4d BT  E R E R
S el dze] Tiste] BT GAE Ues AR Pl

gl S5l A e AL TE AV G 1o A A

3L AL E
AT

=
A7} ol Ay FAF vhA] iskel EEES S fAlA
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>l Case C-170/13, Huawei Technologies Co., Ltd. v. ZET Corp., ZTE Deutschland
GmbH, Request for a preliminary ruling from the Landgericht Dusseldorf
(Germany) lodged on 5 April 2013, available at
http://curia.europa.eu/juris/document/document jsf;jsessionid=9ea7d0f130d5bd538
a4458c841d19d0dadaa201b2fd4.e34KaxiLc3eQc40LaxgMbN4Oc30Pe0?text=&docid
=139489&pagelndex=0&doclang=en&mode=req&dir=8&occ=first&part=1&cid=1
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> Case C-170/13, Huawei Technologies Co., Ltd. v. ZET Corp., ZTE Deutschland
GmbH, Opinion, 2014.11.20, available at
http://curia.europa.eu/juris/document/document jsf;jsessionid=9ea7d0f130d5bd538
a4458c841d19d0dadaa201b2fd4.e34KaxiLc3eQc40LaxgMbN4Oc30Pe0?text=8&docid
=159827&pagelndex=0&doclang=en&mode=req&dir=8&occ=first&part=1&cid=1
047198

° i APHANE s 2up ool oste] 279 o) Abel 89 o] o R
wo] Stk WFTE AdL AL ARl i

2 Wk AP, AVLE WA

A PESAE etk



g, A7) HEAe #E3F 2 FRAND =7 sfollA
goldAE F7]2 AAst HAFAPA  SholA AEAE]A %] 9] 9]
H8S = AL TFESAHA B oyt xRl oyt =AM
Sof o]FolA 4= o] st sF3ith

TA

Aoz WMEF Melchior Wathelet < A|ZFAH|A =< ¢]
|

slste] Thgat e oA AT
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11 Z°T o ugy, HszllA (2LE9]) 4 AF4(corrective
measures)s 23U Ex HAEAE FTE ARLLS 130
=559 sl ot AFEH= AF R AH| 2o B3
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57 IP enforcement directive 2004/48/EC, 2004.04.29
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8 Case C-170/13, Huawei Technologies Co., Ltd. v. ZET Corp., ZTE Deutschland
GmbH, JUDGMENT OF THE COURT, 2015.07.16, available at
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62 judgments in Hoffmann-La Roche v Commission, 85/76, EU:C:1979:36,
paragraph 91; AKZO v Commission, C-62/86, EU:C:1991:286, paragraph 69; and
Tomra Systems and Others v Commission, C-549/10 P EU:C:2012:221, paragraph
17

63 judgments in Volvo, 238/87, EU:C:1988:477, paragraph 8; RTE and ITP v
Commission, C-241/91 P and C-242/91 P, EU:C:1995:98, paragraph 49; and IMS
Health, C-418/01, EU:C:2004:257, paragraph 34

6 judgments in Volvo, 238/87, EU:C:1988:477, paragraph 9; RTE and ITP v
Commission, C-241/91 P and C-242/91 B, EU:C:1995:98, paragraph 50; and IMS
Health, C-418/01, EU:C:2004:257, paragraph 35
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Abstract

Study on Treatment of Prohibitory Injunction
based on Standard Essential Patent in EU and Its
Impact on Domestic Policies

Choi, Jiun
LL.M. Intellectual Property
Graduate School of Law

Seoul National University

As international trade agreements such as FTA and TTP
(Trans—Pacific Partnership) are rapidly expanding, demand for
standard technologies that can be commonly used all over the
world is more increased rather than independent technologies, and
it becomes necessary to preoccupy international standards in
order to secure industrial competitiveness. Accordingly,
competition over development of standard patents is getting

fiercer among various countries in the world.

Standard patents also have monopolistic and exclusive right
according to basic principles of patents, but they cannot avoid
infringement due to their nature. Standard patents are restricted
in monopolistic and exclusive right according to FRNAD policy of

standardization organizations from the perspectives of distribution
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and application through commercialization of technologies, and
public interest 1s guaranteed as the standard technologies can be
equally used by anyone. Accordingly, it is inevitable that standard
patents are related to competition laws or monopoly regulations in
various countries in the world, and many countries still have
different opinions on whether prohibitory injunction exercised by
standard patentees i1s abuse of market—controlling status
prohibited in competition laws or anti—trust laws. The same goes

with Europe.

However, although exercise of patents is restricted by
competition laws or monopoly regulations, the patents are a just
right guaranteed by European Chart and various laws in many
European countries, so reasonable grounds are required to restrict
them, and valid procedures need to be followed. In addition,
concrete standards need to be generated to grant legal stability

and predictability to rightful persons.

Judicial ruling on the Huawei v. ZTE case finds the grounds for
restriction of standard patentees in Article 102 of TFEU and
FRAND Declaration by standard patentees, and as it considers
standard patentees are in better position than pirates with respect
to judgment on nondiscrimination in FRAND license conditions, it

obligates the standard patentees to more proactively generate
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license agreement through proposition of concrete conditions

even though pirates express only the intention on license.

Unlike in the past, it allows pirates to more freely engage in
disputes on standard patents and their effectiveness

independently from intention on license agreement.

As the judicial ruling made in Europe suggests a standard of
unified interpretation from the European perspectives with respect
to whether standard patentees’ exercise of prohibitory injunction
1s abuse of market dominant status as specified in Article 102 of
TFEU, it is considered to grant predictability to the parties
concerned, reduce socio—economic costs caused by disputes and

enhance efficiency of standardization.
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