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ANSI: American National Standards Institute(V] = 33 3])
APT: Asia-Pacific Telecommunity(©}FA]o}ESE 7 7] 5213 2] Al))

ATIS: Alliance for Telecommunications Industry Solutions(V] =548 A1F0F3%

=371
BSI: British Standards Institution(%d = =1 7}3%7]7)

CCSA: China Communications Standards Association(% =541 %3} 3])

CAFC: United States Court of Appeals for the Federal Circuit(™]= 12784

#4))
CDMA: Code Division Multiple Access(Z =St 5
CEN: Comité Européen de Normalisation(+-5 3=3}9] 21 3])

CENELEC: Comité Européen de Normalisation Electrotechnique(+-+# %171 %38}2]13])
CJEU: Court of Justice of European Union(++HAHH Al #4r)

DIN: Deutsche Industrie Normen(& = 7}3E 317|171

DMB Digital Multimedia Broadcasting®] <Fx}

~—

DOJ: Department of Justice(?] =5 H-5)
EC: European Commission(EUF 3§11 3])
EN : European Norm(+3 3<7)

EU: European Union(+%$13h)

ETSI: European Telecommunications Standards Institute(-f5 7] 7] 7)
FRAND: Fair, Reasonable and Non-Discriminatory2] FA}

FTC: Federal Trade Commission(™]=1-A 29 &)

GPRS: General Packet Radio Service®] <Fx}

GSM: Global System for Mobile Communications®] <FA}

IEC: International Electrotechnical Commission(=y A% 7]7]< 9]¢ &)

IEEE: Institute of Electrical and Electronics Engineers(V] =7 7] 71218} 3])
IEEE-SA: IEEE Standards Association(IEEE 3= %)

IPR: Intellectual Property Rights(*] 2] 2] 4FH)
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ISO: International Organization for Standardization(= #l| 33} 7] %)
ITC: International Trade Commission("] =<3 $]<13])

ITU: International Telecommunication Union(=5 #l| 21 7] F-A113h)

ITU-R: ITU Radiocommunication Sector(ITU-<-33})

ITU-T: ITU Telecommunication Standardization Sector(ITU-&4! 3 =3}
KSA: Korean Standards Association($H= 33 3])

KATS: Korean Agency for Technology and Standards(=77}7]<
LOA: Letter of Assurance(Z<FA4])

LOI: Letter of Intent(2] 3kA])

LOR: License of Right(AF-7 A3 &Al %)

LTE: Long Term Evolution®] 2}2}

MOU: Memorandum of Understanding( 3l Z+4)

NPE: Non-Practicing Entity(H] 2 A]5=A]))

PAE: Patent Assertion Entity(53]4% & HT|PAL=Z o] F=+3}
RAND: Reasonable and Non-Discriminatory®] 2FA}

RF: Royalty Free(24E] §l&=, F49))

SA: Standards Australia(:Z T3 %)
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SEP: Standard Essential Patents(3ZT573])
SSO: Standard Setting Organization(E5=3}7] 7 53)

TTA: Telecommunications Technology Association(¥t= 7 H.5217]%3] 3])

TTC: Telecommunication Technology Committee( -7 H 5X1 7] 9] 1 3])

UMTS: Universal Mobile Telecommunications Service®] <A}

USPTO: United States Patent and Trademark Office(V]=5-3]%)

W3C: World Wide Web Consortium(= #l| ¢ 3 53} 7] )

WCDMA: Wideband Code Division Multiple Access(4tS Z=i-St)%
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7}. ISO/IEC/ITU

IS0+ = AIRTS AAE FAHoR 19470 A7e vAF7]de]aL, [EC=

190411 A A7) SHE TSl A ARty 2 ﬁwoa 19061 A7) A4 2 9

_4

7l FAFE A 9 IS ] A-EAT T o7l B 2912 Adbt
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ISO/IEC JTC19] 3¢ 3] (Participating Members), <=32]<(Observer
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2 98] & FFHS 7FX 3 k. ETSI 39S A 34 (Full Members), 3]
(Associate Members) % ZF33] 9(Observers) .2 F+i-35FaL At} 3] FH7kA}
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7} \l=2] ANSI

1] = 3 =3 3] (American National Standards Institute, ©]3} “ANSI”)<= W|=r9] 3
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Communication Standards Association, ©]3} “CCSA”)7} A HE At} CCSAE =
=9 F7FREFSY, F % BAS FFeta, BFY A - AEs wevh
CCSAE BAEFT3t &5 Fd3ol oA T 70(Openness), & 73 (Fairness),
Aol (Justness) 2 9] (Consensus)2] 420 we} %+ R&DS 7|&=%4 AAY
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1004 707F =28kl e 1 T F23 Vs Ak v 2Tk
7}. IEEE SA(Standards Association)
n] =7 7] %4 2} 8} 3] (Institute  of  Electrical and  Electronics  Engineers, ©] 3}
“IEEE”)x= 7] - AL - F21 ool Al AAACE A9 e g +
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L}, 3GPP(Third Generation Partnership Project)
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o) " =r9] ATIS= FAI4FA EF A AUl (Alliance for Telecommunications Industry Solutions)
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t}. WiMax Forum

WiMax Forum<2 F 9 F48E& AFe AxzQA7 BE AFE 19 4%
T84S w7 =T Vs AHS FHshal, IEEE 802.16 v+ A&
sk Aol st Adg 9@ xS FHsty] 918k IEEE 802.16 41 W E
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AAFZTFH o d ¥7S FHse A8 5oz sta Qo
2}, OASIS

Organization for the Advancement of Structured Information Standards(®]3}
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1. ISO/IECATU-TATU-RY] ¥& E3A 4]
20043 11€ 18O, IEC, ITUx= ZH2F 7RAaL |l 53542 & vlal - 2743}

dutel Sel4 A P ALgel 2 a1 20064 3¢ o]Aks] ® 2007 29
A=)

714 T o)A F¢1S AA 20079 3¥ TE EFAANS R

=
T2 7EH Aade] 3 BAolgte BA 9 dAS fste v 4
& - o] 7hsstofofF star, FFol EFE 53 AA FelAY e AlS
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2 st o] SRy Ao mEe Fddd 2ast 58U dE A
Astal glom, o2 nwigow 7|g] mi Jfelo] BHH3I Az EFE g
gHolux vxE el AR FFE AA Wt £ JEE e A4S =
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O &% 538 Ae] A3 a7 (Code of Practice)®] &7
1. ITU, ISO, IEC?] %F 2ol sl A= A9 27]5H ol& RF3d]
Tl A Af Ee v 7 Ao 4Ed 53 JiA 249 Y 535
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62 FF3} 717 S B3 7] £HoE HAY, “HFE3 VT 5HAA
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2. ETSI®] E314 7

ETSI®] IPR7 #(Intellectual Property Rights Policy)<> 19941 11¥ 23 ETSI
A212F F3loll ofste] A AL ETSI A A1 (Rules of Procedure) F-454]
6(Annex.6) FEIE Fo] Arieén ETSI A IPRO] 33+ A Z(ETSI Guide on

64) Guidelines for Implementation of the Common Patent Policy for ITU-T/ITU-R/ISO/IEC
(Revision 2. 26 June 2015).
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7% & 7]EAFY(STANDARD or TECHNICAL SPECIFICATION)S-
o A ETSIONAl 4220 A2 A akA o] 8) “IPR”)S &g AJ7F o &
oF 3th4.13). 53] ZFsE e ZIsAbdel didte] Zl=H ) AAME
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of F3t 71Tl Fofete 3ldElAl IPR HA 77 Fox= 3 o
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b AAEE 209 AE

IPRE] AN 23 BRste] BAY BEHE i /el A5

A1 1PRO] ETSIO & 4, ETSI AHFEEL 541 ald PR 214l

67) ETSI Rules of Procedure Annex 6 (ETSI Directives Version 35, December 2015).

Y E-L& <www.etsi.org/images/files/ipr/etsi-ipr-policy.pdf >% .

68) ETSI Guide on IPRs (Version adopted by Board #94 on 19 September 2013)

Y& 2 <https://www.etsi.org/images/files/IPR/etsi-guide-on-ipr.pdf> %=,
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o BEHoA BEE B AU BE/E EE EAFL AT R
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09 YEL 33 ) 6.1bis Transfer of ownership of ESSENTIAL IPR FRAND
licensing undertakings made pursuant to Clause 6 shall be interpreted as encumbrances
that bind all successors-in-interest. Recognizing that this interpretation may not apply in
all legal jurisdictions, any Declarant who has submitted a FRAND undertaking according
to the POLICY who transfers ownership of ESSENTIAL IPR that is subject to such
undertaking shall include appropriate provisions in the relevant transfer documents to
ensure that the undertaking is binding on the transferee and that the transferee will
similarly include appropriate provisions in the event of future transfers with the goal of
binding all successors-in-interest. The undertaking shall be interpreted as binding on
successors-in-interest regardless of whether such provisions are included in the relevant
transfer documents.
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3. ANSI®| 53147

ANSI9] 53] A A2 ANSI Essential Requirements’D) #|3.1320 4 %
ANSIE So R Adelde VAT ALEe s Ao 4405 o
o5 Al7|stA] kom, ANSIZ} Q143
A7MAE0] B 5FE

EF/NEAHADS) SN Al R E A
WFZHADS)7} A otE AL 52l

FHES AAT + Y= Hu drh v ¥

il ¥ ¥ 83 A Fee ¥3kE =37}
A9d A goy e Azl wErh WA TFEAEas =P YA
Aglo] shelyl AAARTE AW E AREA Gele] 5914 @ssurance) S
w3 o] 2 R ASTHA3.1.1%)7D. o] A= TS Fo] Flifofof st}

g AHEHE 558 3 94 gAY A4 a8d 5

=4, FEe A7) skl 58dxte) A= o] Ves FERE e ¢
Holal B Aol fle st dAsE & A

71)  ANSI Due American National
Standards(Edition: January 2016). 9% <www.ansi.org/essentialrequirements> %3,
72) dEL g3 2T 3.1.1 Statement from patent holder

The ASD shall receive from the patent holder or a party authorized to make assurances

Essential Requirements: process requirements for

on its behalf, in written or electronic form, either:

a) assurance in the form of a general disclaimer to the effect that such party does not
hold and does not currently intend holding any essential patent claim(s); or

b) assurance that a license to such essential patent claim(s) will be made available to
applicants desiring to utilize the license for the purpose of implementing the standard
either:

i) under reasonable terms and conditions that are demonstrably free of any unfair
discrimination; or

ii) without compensation and under reasonable terms and conditions that are

demonstrably free of any unfair discrimination.
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=
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4. IEEEQ] E314 3

i
e

2015%3 29 IEEE-SA(IEEE Standards Association, ©]3} “IEEE”)& %3}
EFAAS MAST 20159 3Y€ 1595 §8S 71X [EEEY] &9
< 258 #d 5 EAE B3 TAE AS Bst] s FAAH A
d=5 F7hstel JiA S Zlo|th IEEEY 53814 A2 IEEE £+3H913]
(IEEE-SA Standards Board Bylaws)74) A|67dell %o glom, 71 &2 ot
s

o
=

dlo _1>l'

B dES a3 2o

NOTE - The user’s attention is called to the possibility that compliance with this
standard may require use of an invention covered by patent rights. By publication of this
standard, no position is taken with respect to the validity of any such claim(s) or of any
patent rights in connection therewith. If a patent holder has filed a statement of
willingness to grant a license under these rights on reasonable and nondiscriminatory
terms and conditions to applicants desiring to obtain such a license, then details may be
obtained from the standards developer.

74 &L <http://standards.ieee.org/develop/policies/bylaws/sb_bylaws.p> Z==.
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AH(Reasonable and Good Faith Inquiry)& AH 7ol
X LAFESE 7ML AW 7HAA € 53dxts 24535 3stE
5 otar Utk 53R FI/NE gk A2 (Letter of Assurance, ©]3} “LOA

2 7}k %43](as soon as reasonably feasible) IEEE 9] %<3}
A93] T2 Hell= o]FojHof st RFEEFE AL JAAY 7HAA =2
5392 LOAS M‘J%PO# A 2 8k
I AAleA] eFe Wl vk A9 B5-E 53] &4 4d<A(Blanket LOA)
olgtal sh=tl, o]+ ’?ﬂLZ]J]’ AA = mgel 7 A 2 EE 53] dist

¥

=
o] IEEE®] A2 o]dd Ao of&sh= RS e}

e
fh, W
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FEIE AEMon HAse P

F55)
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IEEE 53] A wF5s|dAeA IEEE %53 #d3d 2759
St G-& 3 (Compliant Implementation)S A&, AF-S, o], do] 574 A

Fstels Al tate] the F st AAEAS HASRES sa grk)

75) IEEE®] A &3} LOA U2l& HE 4 Fx.
5822

76) IEER°] A&¥ FFE3 LOA 2 IEEE ¥ oA <http:/standards.ieee.org/about/sas
b/patcom/patents.html>ol| A ©] & F 3t Ut}

mYEe geT 2o
The licensing assurance shall be either:
a) A general disclaimer to the effect that the Submitter without conditions will not
enforce any present or future Essential Patent Claims against any person or entity
making, having made, using, selling, offering to sell, or importing any Compliant
Implementation that practices the Essential Patent Claims for use in conforming with the
IEEE Standard; or,
b) A statement that the Submitter will make available a license for Essential Patent

Claims to an unrestricted number of Applicants on a worldwide basis without
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compensation) == 2] 4 <l Q S-(reasonable rates)Z £}O] A2 A A

= = hd
> A, golds fgA AME VIE 2ol B AFE AEE AT
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compensation or under Reasonable Rates, with other reasonable terms and conditions that
are demonstrably free of any unfair discrimination to make, have made, use, sell, offer
to sell, or import any Compliant Implementation that practices the Essential Patent
Claims for use in conforming with the IEEE Standard. An Accepted LOA that contains

such a statement signifies that reasonable terms and conditions, including without

compensation or under Reasonable Rates, are sufficient compensation for a license to use

those Essential Patent Claims and precludes seeking, or seeking to enforce, a Prohibitive

Order except as provided in this policy.

) JAEL F 779 LEZ FE3 FEoln
79 dELS O 2o

An Accepted Letter of Assurance is intended to be binding upon any and all assignees
and transferees of any Essential Patent Claim covered by such LOA. The Submitter
agrees (a) to provide notice of an Accepted Letter of Assurance either through a
Statement of Encumbrance or by binding its assignee or transferee to the terms of such
Letter of Assurance; and (b) to require its assignee or transferee to (i) agree to similarly
provide such notice and (ii) to bind its assignees or transferees to agree to provide such

notice as described in (a) and (b).
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) Azgel N EEe AR Fo AE FAGEA £IFA Asexol
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The IEEE is not responsible for

1. Identifying Essential Patent Claims for which a license may be required;

2. Determining the validity, essentiality, or interpretation of Patent Claims;

3. Determining whether any licensing terms or conditions provided in connection with
submission of a Letter of Assurance, if any, or in any licensing agreements are
reasonable or non-discriminatory; or,

4. Determining whether an implementation is a Compliant Implementation.

Nothing in this policy shall be interpreted as giving rise to a duty to conduct a patent

search. No license is implied by the submission of a Letter of Assurance.

8) Y2 U3 2Tk The Submitter and the Applicant should engage in good faith
negotiations (if sought by either party) without unreasonable delay or may litigate or,

with the parties’ mutual agreement, arbitrate: over patent validity, enforceability,
essentiality, or infringement; Reasonable Rates or other reasonable licensing terms and
conditions; compensation for unpaid past royalties or a future royalty rate; any defenses
or counterclaims; or any other related issues.
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85) 2 & EFE37] 79 IPR BA o FF A &A= Rudi Bekkers & Andrew Updegrove,
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Organizations worldwide”, National Academies of Science (2012), 68-98 Z=.
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M. 559 &l B3 Szt A A

S5y volh A4AAAY S TP MR gl AR wneAY Fxe
Aol Qgel BRAEL Felshs FAAACI F AAANAL T 26
Ao ot FAES Belo] AgSAY BASA Rl e e 1
golth. AEHor HATFAWL AANY el FFuAN Acka Bz
s Bdel AU oled FETAL ANANTPe] Hale] WEL
R : =

skA 20417] ZRE AASAE 24 F3H B (Joseph Schumpeter)= 74 o] ofd
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A 59 AW o) 548 BHE A9E A

1200 Mark A. Lemley et al, Software and Internet Law(3rd ed.), 2007, 389.
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2] o friesta =g A B A ABAbA mEAd
(productive efficiency) WA AlZolA1e] A W] A A(consumer welfare) 7o 2}
A B4 98 A3 7ldta vk Aotk 4 e FEs W
Ast7] fstel Zh AAAQFER S A A A % Lﬂxl Fdst AAA S

SAFAHY] 48 wjAsE A9E F &t 9}\‘4 22)

SA e 7legAs stes QUAEEE Fod] F= Zlo)7] wio] ¥4
Al == S ALA A (innovation market)oll A H U} WA FHol 7]&HAlS &)
7] 918 AAS X320 ¢ H 5 AxE 2 AgE FEsHAW AR
A AE F&ste Aok 2ol dEAdAM e BAES Adlstes A= T
A g vk o= ARl oste] BT} SA1AHQl Ylmo] AYE W
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A A A A 2 HA A wkele= A3t 2dE ¢ dnk A 534
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A =R 7= A9 78 Awete i A=-dxZe dAAE f=etA
g WeldA Bt @Alsiol b ofvketd, A ALMAS E8ete]
H 719 ol& AMEL 7w FAs FESHA Adfste A= S ANE

121) U.S. Department of Justice and the Federal Trade Commission, “Antitrust Enforcement
and Intellectual Property Rights: Promoting Innovation and Competition” (2007. 4), 1;
Federal Trade Commission, To Promote Innovation: “The Proper Balance of Competition
and Patent Law and Policy” (2003.10), 1-2; 2<%, “S3AE} SHFAHY £3}14
#A>, "R EF Y, 2007, 812.

122) A= . 1:11-_7,:)\4($ 7), 27.

123) Bz, Tledadd Ao WA, rastrled ¥, 2FAH2007), 709.
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27) Apple Inc. v. Motorola Inc et al., No. 1:11-cv-008540 (N.D.IT Oct. 29. 2010).
28) AYATEAHY FASL ZZU(R. Posner) THAIE o] A FoAES 7l A
 (sitting by designation) A& AX £ @A FostA Hrh.

29) Apple Inc. v. Motorola Inc., 869 F.Supp.2d 901 (N.D.IL., June 22, 2012).

30 9 FAE, 914,

3D 9 BAE, 915.

32) eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006); AWty Y-S eBayHAol A
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Aol 7HA] 271 F 35T ¢ gl &dl (irreparable harm)E Y55t A
golstA] ol mEES o diste] eho]ld s oAbyt Qi EEHlGS &Y
o] &= AAAGAE FUE 3 SAH I JAEHE AFE Wy deAd
Ao =gkd oz HRI o] Azl dE o]F wx U XF5S ¥d 5

Aaade] T8 AP ded AANE AFY e A=l

7F AR e

In re Innovatio IP Ventures(©|3} “Innovatio”) AF71-2 Innovatio”} # 3] &olu}
Y T3 22 5 HESA AFEAREC] AH4lo]l B3 IEEES] FA-E41E
& B3 E3(802.11 wireless)S ettt FAeAA, FAYNEYT AFRA}
=5 dUE S ass Arieadn ofd st FAWNEYA AHAE
o] AFE3tE HAA7 7S A3 Al 2~F(Cisco), EE ZEH(Motorola) 5 A 2 A
52 Innovatios A= AxGA S AFH o5 AFS EFetes UENA
T = A|2EL Innovatiod E35 H&lsA] 2Xtal Innovatio?] 53+ Fazt
RIS Tt AFS A7 o] &AFolA Innovatior 91 AXZJAE

9N 552 Fata Arkn FAEA e e

43) In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C 9308.
44) In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C 9308, 2012 WL 8500139, 921
F. Supp. 2d 903 (N.D. IIl. 2013).
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I 2 39 ZAR S skl FE53510] td FRAND HAIRE AF

M . =
solu 7led 7d=eS agste] 53871 REdlA A T RES ALY
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o= AHA BT

45 In re Innovatio IP Ventures, LLC Patent Litigation, 2013 WL 5593609 2013 (N. D. IIL
2013).
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A4, A vEdelA] wjEL7HE W vl 0] ¢ (operating profit) S ©]-8-3to] ALt
04 E(12.1%)s &= AL vple ded 14
s 1.802 2] o] Uh(14.852 2 x12.1%). Al A, 802.11 E%oﬂfﬂ Innovatio
EFES 7 AA G HlEs H vkl wete] AAR
= Aed eAss adste 80211 ETo| g
3,0000] 7 kol St AL, Innovatio 53171 802.11 <ol
7b F3 e Aol w9 10% EEva sdsion], g9
10%°] EE537F A ZE7HA 9] 84%F AA Gt A7 ARE Q&3
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@) viFel AMAME o]l AHgEI 9l FRAND AARE AU
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55) Innovatio®] 237] EFE3] 7F&d]l Mesh Family 53] 47& 7|4 AYsH 7] W&
o] Innvoatio®] EEE3F AN 191E ALtstAth

56)  Anne Layne-Farrar et al, “Pricing Patents for Licensing in Standard-Setting
Organizations: Making Sense of FRAND Commitments”, 74 ANTITRUST L.J. 671, 705
(2007); U.S. FTC, The Evolving IP Marketplace: Aligning Patent Notice and Remedies
with Competition (March 2011), 186.
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4. g tf D-Link A28 ARA(GARZ2T)

=
ik

&S [EEEY] 802.11n ¢Fo]dto](Wi-Fi)oll #3 Es| @24 s glo]
e x+53E A A3 D-Link Systems, Inc. 5(©]3} “D-Link”)5®)S o] =
|

- =
AaF BRAWAPEA S aES AVl dYee ¢ 5H5

J‘éw

i

|
°] E4 IEEE 802.1ln (3532t 4, BT o 2 A= 74
o] A IEEE®] FRAND %710 = glo|xd~sl7|= deks9st vl Q). 2013 8¢
A gjo]H] (L. Davis) ¥AF= FRAND 959 HE Gol #slo] th3F o]

o

HAA HuES HERTY EAR 537FA9 dE" dAA
market value rule, o]3l “EMVR")S Zx A &3lqlvtar F4stqltt. oldd 9o st
W AAES HEFY A ZDEE S Ae ZRola, o] A 5
&7 AdHow FRHE ofolgolHe] HA #urbed SIHAA T
(smallest salable patent practicing unit, ©]3} “SSPPU”)ZA] ZAE|7} A &%=
7127 Holop gtpar FAEAT 142 o Axlel uis Ak Al
(pre-trial)el A olm] thFolx] ke PO R o] Fito] ek HE 9ure] A

) wiolARAZE AHHAA HAAERE HIFTA THAS
Innovatio AF71el ¢ AAZE Z]dk(royalty base)S HA Fw
(smallest salable patent practicing unit)Z 3k T}.

58) o] Abe] ¥ IEL D-Link Systems, Inc ¢l Netgear, Inc., Belkin International, Inc.,
Acer. Inc. Acer America Corp., Gateway, Inc., Dell, Inc., Toshiba, Inc., Intel Corp. 5 ©]
=3

59) gofo] JAEL O3 Zr} “grant a license under reasonable rates to an unrestricted

number of applicants on a worldwide basis with reasonable terms and conditions that are

Ao P AT vz
et EHAATS

=
)

demonstrably free of unfair discrimination”
60) Ericsson v. D-Link Systems Inc., 2013 WL 4046225 (E.D. Texas, Aug. 6, 2013).
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82) Apple, Inc. v. Motorola Mobility, Inc., No. 11-cv-178-bbc.

83) ITC Inv. No. 337-TA-745, 2012 WL 1439180 Initial Determination, 2.
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84) Qualcomm Inc. v. Broadcom Corp., 548 F.3d 1004 (Fed.Cir. 2008).

85) ITC Inv. No. 337-TA-745, 2012 WL 4174869 Commission Determination 55.

86) ITC Inv. No. 337-TA-752.

87) ITC Inv. No. 337-TA-752, 2012 WL 1704137 Initial Determination, 184.

88) ITC Inv. No. 337-TA-752, 2012 WL 3132731.

89) ITC Inv. No. 337-TA-752, 2013 WL 1367108 Final Initial Remand Determination, 21.
90) ITC Inv. No. 337-TA-752, 2013 WL 2298646.
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94) ddkA vl Al ¥ (general exclusion order)> A Z Yoy} FJApol] FolF R X H S|
7 A" e EFO FAUASAE Adol Bete whdol dA8A a2l #H (limited
exclusion order)2 ITC ZFAoA F 9] o]Fo 2 EAHEAY BFo FAAI A=z
& =Fo @t FAFAE AB Hske Aot

95) o]= ITCE HjA|™H & (exclusion order)d®} 7 UHA= WHESZ Iu7l vlx Y=
S99 S5 AaEe Bul, T 5& 2AGE 9He LA,

gul

101 i . 1]|



AH oz Fofol A E = dsto] FHLAF A FHHANL, AL =
o] Al A &F 2] o] (public interest) &47F G A WAl H A} TAWE S
E7bsstAl skl @ethal Hop 4Hde] FRAND Zefoll= &-efal Al
& S A7 bsetthal Bk

o] AR ITC 22 A of&Z3 A4 3] 1A} Aol Aol &S 4
=z A7 Wl viste] e Eyol HEAYAYPA LS FFE53] HIH
ghal degk Aol &gk FTC 5 thE 7|35 v ddew Eatal
AFESH Halol 2AT FARTA LES & slolojA FIe FRS

=3tk ITCx= 20139 7€ 59 o] Aol tig ITC 9749 37 (public

version)?)S F712 RS =, o E =74 3 (affirmative defense) o=

@ Aol 348 53] tis FRAND tofs o =X miAgHE S 4 A&
FRalar, @ 4ol 348 535 wFs7| ol AAlel AMAIEHA k] o

ol E3]= YA 4= §ltH(unenforceable)= TS 3}t ITCi= FRAND

shof 5| de] Al EAlet st ETSIS IPR B33 24 ¢ FRAND &-of
S

sho] et o] 1Zaha ey

SEokE] 7

_

=
1)
N
P
) Ol'ﬂ
2
2k
oX,
flo
esl
—
2
o
oY
N
bl
2
Y
s
ol
ol
k1
=5
M
=2
o
b

S
59 kel 547140 RESE Adela A,

- ETSI¢] IPR A H-& F7pAt5o] ETSIO| L<FIPRS & &3] 7hAsleloF s, &
<FIPR®] ETSI®] FE& W& uf, ETSIE A BH4A7F 3719 o] HAEF

©] FRAND o] diaE Hojd EH[7F Hof Sas Moz AAst=s o

-

1998 129 e ER T]EAFEe] UMTSel x3tevid 1 IPRE
FRAND X710 2 o] &7}53ettt= W&o IPR o4l MAXE ETSIOl A=
skttt

2003 12¥319 A2 ETSIO| 348539 voEds E9sh= IPR gLE

—
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98) 9] Commission Opinion, 41-44.
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sto] FRAND Z7o] F-@ts AFH9 eholzvt o fold AS owa

AL 17) wisol v,

- S10F Foto] e ofFel tidk XEEES AR golds Ao
QA ol FaFstar FElHolet= ARy WAA, FrHoE 24 F
7] Z(base)= FHTAEAS] W@ 7](end-user device)E 7| o= = Aol

7ol waoletar Bk},
2

. o] o]Z E&]o] djgt T =~ go]A A A 9HS FRAND o o] x5}
°F 3}1 FRAND #old 2t o= A® Fe49 24& ol + vk =
Aol ok 27g 2k (balancing payment to Samsung)S X ESFAY 4 0]

ol

bk = Sl

U

2N ATHE AL
1%

249 w7+ el 2EEE A= A 8l

99) ¢] Commission Opinion, 53-59.

100) 9] Commission Opinion, 60-63.

101)  Microsoft Corp. v. Motorola, Inc., 864 F.Supp.2d 1023, 1038 (W.D. Wash, 2012)
(“because SSOs contemplated that RAND terms must be determined through negotiation,

103 i . 1]|



ITCE of&9 A54 Vs g5 A= 77stdA 4ol 348 53 &
reele BTE5SE 30970 FAbel goldas] vk Aol 559¥
(hold-up)®] F-&& EAAvaL Adsiqltt. 28 o3k ITCO viA 8 & &
2013 8¢ 3¢ W= thEEolA Folxl ARl olHFom PAlEo] g
S wekA] REpQlrhi0d) ojejgh Ave of Fol Al tARISSH & 3
IS ol fE AAHS Ao R ITCEFE wawghd wjAlH Ho] #&}o]
= Edol AFAS WA @& A dfxFolrhid) v PRI} T
How W AFA PAe] BWHA of= ZFESAAY] 5IAF

ITCe] 53] alo] w2 A & (exclusion order), & *| ™8 ™ (cease and desist
order)S 532l fFaA4, HalodF, 2 27 (domestic industry)ol] #H3F Q7 0]
zz5w walo] A= Fxolth oE Ed A rddA FAHTES <867
3 eBay HA Ul 7HA 8105 YFotoioF & FEo] glo mAXAE F
ato] W= oA $-3Aom FF5FAAY A TE ddstde FHe
2 gt 74 #AE 1= HFES o]y ITCHAZAAE

09 glol FARTE A8 F At S SAANEN FAG dol B

_4

it logically does not follow that initial offers must be on RAND terms”)
102) $] Commission Opinion, 60; )%*49] 3079 golH Ak mE AAzY EF ZE

oo i wALAgE 248t ok
103) 7R YAapel] #5 EHEE‘U A2 AR v FAHEF(USTR)O] L= 3
on, 2o wet vx FHUHEF W2 AAde EEEFC 71F ITCo wWiAIEH

e AR BAR] A4

104) AL o Zo] AHI ITC FAR AT Faustgor), 20149 6 15¢ gL
CAFCO| ITC & s FuE FH3don dEE olE F 2 FAJ g &

g Fsekd

105 9] FAEAA, v= HFFEDOHS EHPTO)] 3522 AAT 2013, 1. 8.4
“ZpE2 Q1 F/RAND FofS 3 EFES| 7|3 FAsT B3 A& AE(Policy
Statement on Remedies for Standard-Essential Patents to Voluntary F/RAND
Commitments)2] &S YE&IFHEA FFe o]Y(public interest)yS H=ZF 1#H 3}
FRAND &oFs g FFE5d 7| wiAEH AAL dgzoz AAg Aot
g Hojof & A Flsta Aot
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HEZEet ofEe] ITC ARelA o &S EEZ#e] FRAND dhoks Wil
=0 AFNTl F4 GYE FAETa FEstdA TRk (estoppel)
A%k 39l (unclean hands) WS & vl Qi RE=ZeF MSE ITC ARl
d MSE RERZ2}e] FRAND 98 A2 HA19 gho] A ~(implied license)
e aF Ak 1 1‘& W&o AWM gu S LEANME FAE

00*'

d3 ol & AMOﬂH ITCE E+5339 AL £AleH #ddste] ETSI
o] IPR A3} 4] FRAND 2}efoll yéfo] ETSIC] IPR & o] A2 o=
Sedare] SAFTE FAS L A vkl Bokth HERE FRAND ool uh
ot A4 01 A28 Al(in good faith) FAS FEA o] Fe} #Aste] AAdo]
== o A] WFEA] FRAND Z7o] ¥33t= A A AAZ &S AN TS
o+ lvkar HokaL 100 6“‘42*011 A o Fo] adFol TAE wW7tA Aol

[ARE AUY ITC=
sk @O xE+3p7]1979] IPR H 4 9]
Ul§, @ FRAND ﬂou 4%, @ FRAND gofol upe} Az Ad4ds] wA
o

g, oledk e 2 Hde Aoz vt

ok 5 BTEEFoBR oo At ITCOl Y5 A8 % (exclusion
21 FRAND Eopolahal ahi= AloFS 9nukek Zlojghs #X
A5 A7)8E Ao] o] Abdolthion WA 20124 8¢ 10Y

4
ofr
ol
rlr
2=

106) o] = HFES AR 4de] dA AdS & Aom AR st At W&ol H
% 0% FRAND ol F@stolol sh obd Zo2 a4 4 Uk
107) Apple, Inc. v. Motorola Mobility, Inc., No. 11-cv-178-bbc.
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AT MEARAEE L] (B, Crabb) FA= oFAFHZA QA o
108)o]| A A3ALE 913 Aloke] Ayt HHAME HlgAE 518
3 FAEA =Y 2 AR =9 99 ®H (Noerr-Pennington)
At & ZF58AAY S ALES HE AH Ee
A AXA PEozM vF AAATFH adE A5
L wAEgE ol vy, A dAE 7PEE AAl AE(sham
litigation)?! 74 -§-olof H|Z A TAAT7 FEHA FedH, REZEY
ITC A& 223 AR &5 ofyebal Bt o]%F 20124 10¥ 29¢ %
587 FHdEARESs Tote A2 FE8E & Adnal QAR wdEsd
th110) A3 dAbe EFEESAARTE HalaAd TS At WeY &
of sh=ul, ETSIY IEEE®S] A4k 4] ofr]ol &=
27F AsEAFE A BAE FAG e g Ee
= Aol gleng, RERSIL FF55 0 7))
Artomi= o] 7FA il FRAND ekl ¢inbelt)

r =)
o,
r
g
M o mo <y po

do

o

ol

rﬁ 2
!

2. MPO|AZAZE U REZe AAHAEF)
7ho 1A e ug

IT
o & i%%fﬂ% A E%é 3 9lal, ®F87)

7-¢1 ITU % IEEE°| thste] Z}2} FRAND &oks AlEsh3lth “}O]f’—iiiﬁ
= AY7] A2~ (Xbox)ot 9%

|

108) Apple, Inc. v. Motorola Mobility, Inc., 886 F.Supp.2d 1061 (W.D. Wis. Aug. 10, 2012).

1090 o].#J¥ ™A o] E(Noerr-Pennington doctrine)>  Hl=  ATiH Y]  Eastern
Railroad Presidents Conference v Noerr Motor Freight, Inc., 365 U.S. 127 (1961) Z+Z ]
A ARE AR, HHEHo AAoly FPo| dFE F7] AT AAAY AT FA
HoANke] &7 Adoa stegts v FAAYH A1xVE RASsE AAF 589
ZHfrel sigetREE WAt E o] ot

110) Apple, Inc. v. Motorola Mobility, Inc., 2012 WL 5416941 (W.D. Wis. Oct. 29, 2012).

1y 9 #AE, 15.
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(Windows)S Az - #3537 wj ol UAlE o] AL ZFE3|0 th3l 2ol
Mz JAs AP, 2010d 102 219 REZE= MSOlAl 2 FF(end
product)l]l thale] 225%FF= AA LS ASHslth MSE RERTY g4

2 BA7|EY Byste] dwe RE

il

s Aokl 252 A716
ZAF ARARAE Lol MSE AU 379 EEES FAF olFE &%

i) 33 ol5H o] o] A7 Aokl ado] WEHAL,

paca
B
[\
S
—_
(]
L

A == A, 28 Alefll A MSE AZAE 918 AleP ] Al|3AH(third-party
beneficiary)oll ajFgtrh= M-S W3] AAAsGTE volrt 2012 11 30
AU A= MS7F AB3AE g Akl A3Atel] et o] MSE B
ERge #7558 AS Faom g A7t ofyn, MS7F Wl o) AA

112) Microsoft Corp. v. Motorola, Inc., 2:10-cv-01823-JLR (W.D. Wash. 2010). MS+ EEEZ
gl 3] FEES HAAE F4£E TFIIHA FA9l FRAND A¢F gke] o& 2,900
wogel e EuldEs Fetd e, Sl ol Bebe] 2013\ 9€ 49 E¥ )
AAFA A REZ27E FRAND oo wE Ak FE 9ntg Zojgtyn ATsto
MSel| tiate] 11508t o] AES Hat= WAoo W Ao

13) olo] MSE 279 AAL 53 HsE olF=2 WAE AEGL REZZGE v )
2 MSEF S FREE FASIHEA TEUS ol &F 9A 201161442 dAEF
AFEATA T H Dol o]F o WyIEH AT

114) 854 F.Supp.2d 993 (W.D.Wash. 2012); ZHIE A= ®EF37]F<Q IEEE 2 ITU
3k FRAND &ofo] oJdte] RERe7 REoste A ado] FF3AH o
g BRE FAENA vt AAG ths, MS7F IEEE ¥ ITUS #E32 ol Fo
g FAR] o) A3AE A7 Aok A3 dFstE TAVF gtk BT

115 2012 WL 5993202 (W.D.Wash. Nov. 30, 2012). 33 =ZHIE FHALe] AFTFAHH
(Anti-Suit Injunction)oll e AJeA 2012. 9. 28. AWAIFAHLL 29 22
ALY A Aol HEASE /7 gtk #A@E AL, volrl 22y FAL
o #ZEE 9E8sHA =T A= AR THat least arguably) FRAND &¢ko] we}

AFAHF= A Z7IE Fg ez B £ Juhy #AS v A [Microsoft

Corp. v. Motorola, Inc., 696 F.3d 872 (9th Cir. 2012)]. °o]+= AWAYHY2] ZAEo] )

FAE 8 AAA #e AFE FH AHOZ G AojmE HFEEF A 7T

TAAT s Fo B3I AFAIFAHAY] W BAE B0 o]E Fro] Ut

o
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¥ RAND A ge wel AAARS AAsArtaL ahol 5ol =110 FRAND &
oko] Agg Wi REZHL HdFAH
e uyd w, LE=Ze] s

]
3 % e 443 PASEel gk edg $54)

o] A EHHoR ATaly] 93 2ZHIE FA}
ol 5] FRAND AAI&5& B 1 ®IfIE 245k, 71 Ao <7 }04 Hlj 2] 2 2
(ury trial)S &3 EE=ZeRO] AQto] Aok fIHIRIA] o RE A7 E 3
th 2012 119 13Y93E 209714 RER#9) g%}%—zﬂ FRAND 2l A] 287}
a2 JH9E wdehr] g A AEEAAL, 20139 4 259 FAUDAA =
HFE ¥hAbE= FRAND QAR89 Abgell 9lo] 24 A A B (reasonable royalty)
e a1y ARl Ao} A Q4 (Georgia-Pacific factors)!18)E 0] -8-3}5],
FRAND Z71¢] HAd H|Fo] thgo] et o] 11 Y&E& 54 - 48319

o] A HEES S ANREL AFSAT

iin)
o
ol

<3 4> Georgia-Pacific 7|52} RAND =79 F3tatA 4w 7]E119

Georgia-Pacific 7|& RANDZZ Y| H33HA A4 7|E
2% Ol 539 AAlsEte] Qo] |[RAND x7lo up& AAjsier stz

g
A EHAA we ANRRA, B9 FAE 0 el A% g 5

ol

116) o] ALHdE MSE Zhold =5 AAE HAdd AR AdAse A5 g A
S T3 Actolm g MSE A3 A A ZH(willing licensee)oll sl @3tk & Aot}
117) Microsoft Corporation v. Motorola, Inc., No. C10-1823JLR, 2013 WL 2111217 (W.D.
Wash. April 25, 2013); ©]& &3t A AAE T4 AL 1808t FFEo=E
Tz REZHVF MSO 87% HAARE FHEIT oF 409= )0l HlIFo g e
ER NS

118) Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y. 1970). Z4}
E A= 7149 E/d(Hypothetical Negotiation)o] P H o2 dojy= I A9 ¢l

EES ABSE As B2 XE5S EHAAZREEH fold2E dojofk stu=z

BelE 240 WHTS J12E & HAS BEFS o Fohn By

19) o], A AR 4E e RFe FAe] thek AAAR AL} AT, FAANA LS
ATFLAH T A(2014. 11), 18-19; AAE Georgia-Pacific 242 |d3 4 7] =

g AR oR FAY, “EEEA 2AT AdGBA @A, A2=EH22 FA A140

$(2014.2), 235-240.
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A3 A9 AANEES AS (01854 Efunit), 53] F 9] A Yolgt= 71
£ o] AAEEY 2E AL o]E FArste] H264 XF5F XEZES
o AAZES 055 E/umito = AFEsElvh. d 80211 BF58 XEEY
Qo] AATE s = 3702l A&, = Via Licensing 802.11 53] &o|gh+=
7€ Tt R ESE 2AsE AAE8(6.1144 E/nit), °] EFS 7547
= Holl tigte] AA AEFHI JE AASEG~4AE/uit), 5 ELEZE] 0
gk ZFX G IFEALE A AA RS (0.8~1.6 A E/unit)oll 7k b AR
HE AlEEE AAZES Hste], 802.11 EFESF XEZE Q9 AARS
< 3471 E/unite 2 AFESITh of& ] o] Aol A 3HEjde] AAE

4= & FRAND A 889 M9E H264 ETEF] = 0.555~16.38941 E/unit,
802.11 ¥ =E3+= 0.8~19.54 E/unite] 2fa1 Bk},

13l MS7F 78 E+53%] AAE Fa diste] AR HAAR FTAL
A 180EE FEoE Tx REZEVL Q9% AAs FA Az ke
2o H)Fo] g v fFoz AAFUL o9t 4 MSE FRAND 7AloF
oube] wE 29005 Zele EaMAS TEg=d, 20139 9 49 o
A Aol RERZE7F FRAND Shofol] whg Alefelf-& fukgh Zo® Hof
MSell tiste] 11505 e o] S-S ek WAo] WE AT

LA

oA #E o] % AF3t

$1 A4S FRAND AA =& o] 4" & e AAFEES] HA ol
ek vl ) Hxo APHA ddoltar & 4 Qluhi2l) of7]o] FRAND £of
of W AAZE] A digk 7]2A <l A o] AAMEA AxEo 3
1 7HX7E vk vk ol AAPGH ke AAolmE R AbAl
= 2 Fgstolof & Aoty REE A BEHLE IAL
BAS CAFCO st oy, MSE olE AWA|98+ A

*=
Holo g o]&sl e AlYFYTEI122) CAFCE 20143 59 7 o] A7) A<k

2 32 MA HzZ2] FRAND HAZ &0 #3 AAEZ #Aohe 20133 2€ 49 5=
o A pgkonr, slgole} °1E1D1115L He] &AFollA AXdFIUAUHEL S JdHYAE
o TFEEF U AAFEE skl AF HurFE 9 0.019%E =FH3 A= ofY

Atk BAE Yo
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Jhol] e E Aldolm g 493t A Ae] Bato] o
He oz olFatgdth 2015 7€ 309 A9I}AHY
stolalar 14 M9 FRAND XAl &4 Abgo] WA o
o] 3k 40] oly et A4S g vl glon}i23) o =

U SolA A 18719 53] #H AFS BT Fste|E

%‘—"4?‘5}“&*1 o] AV oA FAHY.LY

w
(e
©
E
:#

3. 228 ol LI A (A Y o))

ofo]mto(Wi-Fi) #4154l #d RFE5F AR LSI9F Agerel2S)(o]sl FAE
F A3l “LSI”)& Realtek Semiconductor Corp.(©]3} “E|E 8”& A= 201219

49 114 ITCol #ARALe] 53 & o2 FYTAEES T30 Tthi20 o]
ZAE-2 LSIZ} 20021 2ol d =5 AQkeh o] % A FAAs ALSHA &
L ITCOl YT AEHS 2143 512 FRAND 3ofof] 7]gh o] F 9ukdl S
ety AP E Yol HERAWAUYHYA o] AM FRAFS A7 127
A7 YLAdE S EFS HAAske AXAAD AAbel tiste] LSIZF vl A =
S AAE g AAEE s AL LSI7F Aokl F 9uk, Rkl o
2 9I9ks k1AL, FRAND X719 gho]d2E djgtstoof & FF53 ALY
sARTE WPAHESolHE A 55 T

20131 59 20 Bfo]E FUO(R. Whyte, J) AS W2 APAE wholA=
Ex2dt 7k Alokeint Aol ek Blueta A LSI ARARE B

1=}
f3l= ¥FESFE FRAND 27102 glo]dAE Fosts 48 9= Aok

122) R EE2to] FFESFHE FRANDZAO 7]Wke F3 9lo] A4 A (injunction) & &
T 93 AAST ZHLE FALY] AFF AW H (Anti-Suit Injunction)ell T3k o] v A
oA o Fa4le] A= AUT eI H T

123) Microsoft Corp. v. Motorola, Inc., 795 F.3d 1024 (9th Cir. 2015), 1030-31. A|9&AH
Ao FaA AAo g AAMT AR o)X, “REESE UM HAH FAH 7
B v = Ad v, &3 A7 Vol No.81(2015), 19-22.

124) AAAE 2015.10.1.7 [P 2] FZ-MS, ‘EFHAA T2 9" 7] A} <http://www.
etnews.com/20151001000176> Z+==.

125) LSI+= 20013 o]7]0] & F<¢E HIAEZAZEE A5

126) ITC Inv. No. 337-TA-837. & F A} 2+9] ITC AVdoﬂ T:HEHH% A EHA gEeTh

127) Realtek Semiconductor Corp. v. LSI Corp. et al., Case No. C-12-03451-RMW.
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S AAstda gdgo] Aok Folzl A3ARIE st thEe] givkar A
Askal, LSI7F FRAND ZAo ¥-3tslis gloldxE gdey 2457 2o
gAdeg ITCo Axg Zlo] EFSH7|F-(EEE)?t #lddol| tiste] Huah=
FRAND =719 #lo]d~E Fgd 7oy JgFE gwtedvia sl

t}.128)

WEE BESFAAE] FRAND Fop2 AAA7E Aple] o3 thahs &
s elel A AslFATE AVISA & A ofEFEvhs o] WxEe] 3
tha yrdetith. @ldee] wglo]l ¥ FRAND x3lo] me A 2315 7

: e X5 A

°] FRAND &0 ¢uj thuk, HLle] FRAND 95 $]ubo]
e S “LSI7F siAg E oy S X H 5 ¢ o] $o] FRAND Zxle o3t
o] d2E AFstes AExA oA Fdrhe A8 ddEva Bt
th129) ApA oz Welo] HAQe FRAND Zo] ¥§e AANE&S #ds))
A7 = ITCY] MiAg®E & AT J3S 854 Fevhal A8

3T} 130)

4. Akslurag kel AAA

Ms O mEZe AN SARF ARDPA e 2w w
E2esl FRAND Bobe HomM EEIVITH THY Qi Ady oRE
et H0a adk AofelM Mse AI3AE 9% Aokl AlI3A
(third-party beneficiary)dll s|lFsttt= A& QAT 14 HY2 MS7F A3
g Qe Aekel Aol g o RERGL A7E Ao EAsdel
A MsE mEzele] FEEHAS FUoR Fad At ohlekn nt). o

128) Realtek Semiconductor Corp. v. LSI Corp. et al.,, 946 F.Supp.2d 998 (N.D.Cal. 2013).

129 9} FZAE, 1008.

130 ofg2] Zde o] ol AAHZ LS1e] AP Foly FAF T FAE FA8
7FA & Z T(preliminary injunction)®ll ™ 3}od 14 ¥ Y2 Winter tests & 83t O
Gl A AFE TheAdd @ FAHA Fod IET F Je EME AE M4
Aok Hop, T3 deP e SAVE @ FHHY Ao et @ 359 ol
Qbell Tt Hop gdE e 7tAEe A&

1% O e orr
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@ M FRAND Sroke] 7lobd paelel 27)ake] Pababel mAlsh Aok
Ag Eakel AFete oo zAstelor ke Ao, oHd AlehyA
o] 7}53t7] $1slAE FRAND &hefol 2713te] Pabrl grelste] A
ek o] A Ak Fo Y& AAR)S Hdo] AAgy} W) 4]
o = ¢ 3lojoF drh 14 Wo] 3 FRAND AA =& AR
Ssldalagolr SEHL = F AR THEH R olst

zka1sk Aoty Ul #Z2-S Georgia-PacificA}

O

H -1 = o o H
AoA ANG A G Axm 4EE AF 15714 24 FES
Wy oa% A 4g

et o]F1} FRAND A 5&
’““”““’” QoA e AUl Ealul AN fALEE JFS A
83ta glo} delHq) wA= Frhech
NZ ) RERZZ AlAAH gaz
FRANDE ko] 7]3}¢] xﬂ3;<}—g— olak 7 oka} H)
°|f& Eo°l ITC A 9]
A o]&Fo HFrlo] o] F
o] stolE F4

o] FAL= MS¢t RE=mZF 1Ho] A okewt A9 walst
o] LSI7F Hf38tE EF538E FRAND 7102 #oldAg 3ot 744

A= Aete A, gldEo] eid Aeke] Al A3ARIG thske
tHEol globar AAS ?, LSI7} FRAND XA #3als goldAas 29y
W Ads] el H LS ITCol Aag 2ol FE37|T(EEE)SH &L E el

ks FRAND £719] gleldags 5 AR oF= fwsidl
TRl ekshoivh. o] FRANDZ ool ofate] A3ake} o]~ Alefo] A4 =
AaL, 123 Alokeli= FRANDZA ] o3k 2fo]d A sojd AR o571
A zEva gag Ao ojsd = gl 99k g2 Akeutade] 3

H

9] FRAND ool tah 84> FRANDEk] M2 &
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[. SHAHATA(CIED)Y 2538 o= g
1. A9 7je

o] AL Al Huawei Technologies Co. Ltd(®]3} “Stflo]”)= FHA S
715-Q1 ETSIO olste] 7idbel LTE el B4 4 53& Rfsta ol
$lal, ZTE Corp. ¥ ZTE Deutschland GmbH(®|3} “ZTE”Z F )= FdolA
sl FEE Tol LTE AXEOE ¥3st= o5 A3 7]A 3 (base
stations)©] AL L wjitol] E7IuEHAl elolo] 53E At AT 2
dvl sello] ok ZTE 719 FRAND F71o] o8k gho]ddz §afe] Aoz Eoprt
Ab, shelolE 2011 49 289 ZTES A= 59 FAx==x Aubygddd 5
S FA LSS A7IsIATE ZTEE ARle] s g oks A4 A7t
% i=(willing to negotiate a license) A4 <Q1 HAAAA} aFst7] wfszol )9
ol o] HslTA&E A7 AFA A A 919 w&ol sfFertal FHsAT

olo 2013 3¢ 21¥ =Y FHAZ=Z Xy Aelst “A1d HYr)S 3Hd
o7} A& aAAES A7 AA7F 75 ZKTFEU) Al1023=00A4 =

Aske AAME A9 dgel AFsHA 1Rt of Aol A AFH

2o

ol Al AAtElE 2nfEES 49 ERF S4Ad S48 UEd=E 4
i 557 gl s %7}4 HAd A A2 53 7A 3]
ATH EUC = H]=9 ITCAH A A4 ALLd Hal=Fol g =&
A 2ol Al Bt 71F7F §l7] WEel A FrtolA EHANASOIARE
) 52 53 55 EA A Ao
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Z719] “d °F(unconditional offer)132S 3ljoF i, @ 7} ojn| T3l 539
71Ee AREStaL Q= 7IRbel disiM = SEARSCl uig tivteA

o]
2" AsSAte] FAE TR FrdoF A g of Ao
o

Hg3 4%, shdlolsh shold s Aok AAe A zTE) Hoke 53 e
Aol = AFTS EFeta S W ZTEZL SelololAl Hikdt 2HE &
AFEAY B FS ANl dd FAY ANE AZRAE egonz
ol A5 peole] AFAMY A9 @& s ofH e AAls

¥ el $5EA evha wgd
A RS AAR A FEE AV v stdEE, 58dAt
FRAND z7loz 2AseS aate ks ¢ Aldutezs S8Ax7)
HAre] A A#

AlALe] A 91e]
(hold-up), =8l w2 ZHE|7} A o] A =(reverse hold-up) 9F Hth= A
ojty, wetA WMEQ A wWE RFEESAAY 5 HE aAAS A=

9l
4

¢

o ARANA A9 Hee AAIYW, o= AN BB AH4F A
A Eq7 sgee Aoln
& Az

= Z

T A

) 59 834 BUEE 92
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Ul Sl = %%18}31_ 1 iulfsﬂx}%— /;Dl—t]]i A TA AL A

A D SRS A NS BARAT A FAE A
Fut ARG & 98 AANHAAG ALL A FEbsHn RFRAH

=4, A P4 o AR(willingness to negotiate)’ & O] = AldA] 1l A
A9 Fgol FAPTUWA, §% 75X KTFEU) A10220A 34 oAle} &
ate] Al A1 A A A (qualitative) - A (timely) A& A|AEHE FQ1A] o

3)

WAL Fool ved] TER A4S

t 5

W BE FHAt dum o @ 7}
Holgltha & Fol® @ Ak 48 5 A, ohw s
AR 9% FAH 27 A F olv] Fagol FZrstolol B4 A @
w% ] o

o] A
7<l*ﬂHxq A9 F& AES 9% a7olgtH, #7752 2KTFEU) A|102%7} 9]
23 Aok dAste] FAAQA AAA, AIHY 21 5
Q—

£ ojsat Ao A8
°KTFEU) #102%7} o] 2]
@ ol olad palse] TAHA 2
B0 ALgaAgel og mis

il
_O‘L
K
fru
e
hu
il
)
|l
:oé
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)
ol
rlr
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i
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o
o

133) Request for a preliminary ruling from the Landgericht Dusseldorf (Germany) lodged on
5 April 2013 - Huawei Technologies Co. Ltd v ZTE Corp., ZTE Deutschland GmbH
(Case C-170/13), Official Journal of the European Union, 27. 7. 2013.
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9 AL Bajo] o] mdE AF IFE o

SAA, SEP ARl AAME A9 g A d
A7 9o e sags FAFHEAE ARA] AZ, AFEe %5 )
RS LK R E

2. WHEAelFH Advocate General)135)2] 2174

o] Akl Al digk CIEUS| Al A 2014 1149 209 HFA
(Advocate General, ©]3} «Alo]#rolg} dth)e thg3 e AngAS A
& t}h130) Alo]#e 5] Orange Book Standard AR} - A}
A7t Az R Aolsk Arks dol FEack dvn AHsAT. 3, ® 4}
AoA FAHE 53 “AFARE el AAE el
5357, & RT3 TolA ABE EFol e 53¢ whd

KeN

L
)
1o

>~
>

T 2ol WA

=42l
o, ZAALNHYL ] Orange Book Standard FHZo|A EAH X+ XT3}V
TFoll A AAFE xETo] o o]En} ‘AMAY ¥ (de facto standard)o] B S
addoF strl= Aolth. =, Orange Book Standard AP AM &= “wAld 55 A
A7} FRAND Z7dol oJste] ghold =5 Alustiotes ok g Aol gl
s Aol Fasithar Bkt Ao AP o #3k S EAE

134) At A AHL AAA7F 5L 2] Orange Book Standard HHZ oA HAIg 274 &
olgg Aol AAAWH A9 F&OE QA A% AARHAOE EoF 5
A g ZA et

135) Alison Jones and Brenda Sufrin, EU Competition Law(5th Edition), Oxford University
Press, 2014, 105; CJEU+ CJ(Court of Justice)®t GC[General Court, 7(£) #+3 14H
Y (Court of First Instance)]Z TAF ] At} CIANA= 82 Advocate General(©] 3}k
“AG”Z} Ftho] A£%S REITHTFEU A252%F). AGE SHAC BAgy 7zt 39
TN HIL AHATHOE AdHE F e A4 81E ZAE A B 9Hs AA

Mzt Fol A 3ld= AR FF +<U(common accord)S Ao AdWFHI, I

1= 6] THTFEU xa1253 ). CIA AGe 7Hle] Wasty Wwrat= Abddl

& AG gHS FFHEE GACdA A& F USHE(TFEU A252%), Bl Abzdol

i—ﬁ’: HE Ao giga #Adst= A5 Cle AGY A AE flo] 2S5 W

4 SUTHCIEU Tf2(Statute of the CJEU), TFEU XX F<F(protocol) 3) A20Z].

AGZF AE2d AL CIE F&3AT AR, A 2 ARE AT dojA
T FoT 9gs drt

136) o] Ao thste] 8o HEFAFH(AG) T M. Watheleto] SJAME A&

N FIO

= & g0 e

e
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HETsH7IT9] 3dQ F=55WAet vluste o 2 d4ES 7=

FAstaL, web AP o] gk 58 AATE AVIS sAHTAEE T
3l 53AxE atske AAEZE WHe] gk 9ol et HEAS R
A= ojof ghrk= Aot weba, Hoj#e U9 Orange Book Standard
B4 71TE o] Aol aulE A& AL A5 AR Uik REd B

rlo

T2 2T Aolgte AL AASAT
Elsl *‘:‘-‘ﬂl% R ﬂ?ﬂx}/} Z]oH:Lx]XJ:[Lﬂ. }\];q-x]Hqu X]_Ab‘r_&oﬂ OHﬂ'
N o et gk SRt Antoew

AdG F7k Ho Qa2 F s S| rke AL
HAAT} ehol 2 At AR Adetn A
she A APANE Afdgd AFdrh EEEH

sl IAskaL vk Aol Feld

EFatel A 7
g T Aclolor Gt
S AATE EFEEF AL AATARTE AN A9 dE s

gi Fgar] 9% aAn ANGAT. WA, SHPAAE BEE AR

Rorel dhako] AAs wEsol sn, SHAAA} EEEAAL B
S @e A% 54 EEAFEH A AHew Foa g 23
o dial]l ]l A= A Kcounter-offer)= A= ’5]'01 of gt} 5337t

2
AAdeEE 2AY A §aA ¥ A9 X
= AAANEA A9 o] Eell sfgebA] ekon, ‘53*&0] 24449 4%

U A 71%ell FRAND 2702 ARl & AL &
ot

AR B R IFEA Fevar Btk

-{o

Kl
M

Jm
_‘%L
M
2T
Lo
i)
o

3. FHAPAABA(CIEU) 321379 QX

137) Huawei Technologies Co. Ltd v. ZTE Corp. and ZTE Deutschland GmbH, judgment of
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o] At ®wakth AA, o] AbdelA EAlE &
71l oJte] AR = FEol FEsle AES wEaA st BE
JAFEANA L ARGl A2l Sslgte Holoh &4, sd 5357t
o] AYYE FEFHA F olfE 2=A 1 BEXUF BEshy| Tl ko] A3
Akl Al FRAND 7102 AA& s stk A3 E7Fs Shirrevocable) &9F
& 37 wEolets Aol

CIEUT 4214 Welo] A% #AdS 73 A7 Atdks O Hsi=AH
(a prohibitory injunction) H=i= A|F 9] 3] (recall of products)E T3 Y

Ad(olet “FAAEN)I} @ ZLEE ALEA 9] Al Z(rendering of accounts) F &=

N oX R
o
>

fo
=3
A
_O‘E

1

=
S wdste] A o]l A Ml kA Aol Hehal, Saful gt

|=]
gaste] 414 Heol AYIE whA Y AT Pehs wAow FAs

CEUE 4259 4% AF 537t BE5H A9

=
=
e 7 BHA AATALES Foel FANAT A2G BEO] R

the Court of Justice of 16 July 2015 in Case C-170/13(¥ &2 <http:/curia.europa.eu/juri
s/document/document.jsf?docid=165911&doclang=en> ).

138) Volvo AF71(238/87, EU:C:1988:477); RTE and ITP v Commission AFZ1(C-241/91 P and
C-242/91 P, EU:C:1995:98); IMS Health A-71(C-418/01, EU:C:2004:257).
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= AFol AT Al AYSAY wol Ak AL AAT
o

SEE, FRAND 0o olste] MAHe shilths

%9
A
rlr
S,
o
o

43 Brbed
(irrevocable) SHobs 3+ HESS|AAIE o2l 3ol ot AAE s Ads)
E A2 dAHoR FH7ISXKTFEV) Al102% flvrem 94" F 9L,
ofell wel Frie EESSAA st AAAAS e dus & 5 3l
thar g EITEI) S, REESAAE REEC od Ao 544 o8
s ZAA R WYAbsly] flste] APEEAE o] 8 4 QL3 FRAND Shof
Stk Abdel WEo] wAsta Y oled BESIAA W HIEE
TR = AN, REESHAATE AVIshs S HEE LGl A
A Aflggor e @i A=) fse e FAA 2ol

(o
o nu

4]751?_] /‘1‘5 %) ©F(a specific, written offer for a license on FRAND terms)=

AA AR A A A oF ghth43) CIEUE o]9F 22 s SIiishe A=
A, RESFAATE 2E87] Tl Hlsted £E535E FRAND 2o A3
B oped o4 RESSNA} TEl@ HoFE & Ao e
P

]
qol7] WZelzh= A, 22l FE5S|HATE vE

o
o

~
>
2
L
i)

T 137 &

1400 9] HAE 58-59.
$ #AE
A

A A7} FRAND Z7o| wel HAAgAtS AT AZAE dlof =A<
#AH3ste] 9 CIEUY 93 th=A Wathelet HFAF B AAR7 WA o]~
Ak Ad JAE BAY AS 8738HA LUt Wathelet HFAFHA L 2358 &
E AR I FFolE FxAZoE B3 AR FAEE AHEA A WA
FRAND ZZlo] mE ol A%k HS AHOR AAol St Bt
Aol A Aol o] LAHATE
143 9 HAZ, 63.
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Ade ANSG Aol BAHA e ol BEEsAte] ool AHFA
(non-discrimination) °]%¥-& = = T
7FE 2 g o S o de ST

AR, AARE Al GANA AAE = o] wel do]Z(in good faith)

9_,

‘43t (diligently), =53] AAFS] ool tigsioF ot o]y g 2o F
SE A o= AAAR] Q& 7]xete] ol star, o] 8L 53
A A2 7F A A7 % (delaying tactics)S AFE-3HA] & AS HAAR SHr}14s) of
Wk t-go] Alojgd el Fet=Ale] #ete] FrHAMHARAE T 22
53 A2 FAEH= AREAl gk dsr]es A bk lrhe @O A
AAbs ZESSAATE & e 22 A At He A B
A9 A&3], 283l AWM O 2 (promptly and in writing) FRAND Z71o] H-3F
b= FAIA ] M ER A 9K(counter-offer)S doF FHrh14n) @ AAIA7E A A]E
g oko] AAEA 2 AHelA EAVE He ZFESE AS ARESAL
© A1, ANAE ZE5AATE AAAY AR Hoks AHT REY
A GAlNA A= Gl wel AR 5FARE d9fel thato] A
g GRS AFsoF ghr}148)

A, AR A2 A oF o] Fol . AAIF A k] FRAND Z7iof thgh

o
o7 o] FAXA L& BT TAAES ‘= (by common agreement)’ =
Al A3AF st 2EE] 5dS A A glo] AASIY & AL aH(T
A
=

k49 EFEH AT AelA ANE 2 FHHY Lol E BTEa

a =
Aol A g7 = PJJO] FE9A e A9t 53U S FAA
= =

& A7shE 2ol frE715 R KTFEU) Al102F2E Wshs Be] ofyx

144 9 {%Za_‘%, 64.

143) %’4 TAE, 65.

146) P APH A FHA(CIEU)7E AFEAFe] gk Al 57|ES AAT O AAAe] &554
Zhell HE AR A @ T3 AHoko] AdE wo] FHP) FFste ESA
L0171 FEAFS LAY HYBGH)Y Orange Book Standard B2 71+ &
AbgE W&ol AET tRt FHAPEA ALV REES AR e o F R of
&sted ARt BA A ol BA L] HFE BHFY] fste FoAHE PFr)El

= AddA zkel 7t At
147) 9] A E, 66.
148) 9] HAE, 67.
149) 9] HAE, 67-68.
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a3 2F5ARY AT U8 F UTh
CIEUE # 7oA #AHE ETSI® 22 2F37]177F 73 gl 3l
frastAY 5404 455 % EU

7124 #A*(the Charter of Fundamental Rights of the European Union) #4727}
A1 APFAAEN) ReE S AYE BASt e AS aEd d,
AN AAEES ] 913 JAe sk s Y 557 rad

=
A B EFl BFHUNA R BE 5 glofo drka ASAThIN)

rO
_O‘L
X
&2
rir
Y
rr
lZT_I_l
14
AL

+3}7]1 70l sl BE 535S FRAND o2 AA3etd A4S gof
tolttal stelets, REEA AT EEARES AVste A A= BA
AFARZE Az Fol] F-eke AlEol Al IEshAY Al dolsle

Aol AFAQ JFS WAA Forz FFEIHE HFst AZAHA A

9 5 AN Fold BHA (L EA) o §AS
FAstA Sk, CIEUE olv] kel

S
A 2l %A ol vl FyA cAgAL SHAPE LAT 229 L
1 &

ol shel7F AR AF é*]ix}ﬂ Xﬂﬂﬂ %’ﬂ—‘?‘i%% _,40}0}0:]0]: sk, &

FANUATL AN B Bl Bt A FTEE dRE JolE EEE
AT ol d s AFE AT F ARE S 2P TFdhelop Frhe BAE
A% 457 el Ao AgHh

151) 9] #AE, 74-76.
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A HE, 2@ S0 oA WS AL 1 AARE AFA
wa x9 gFgdd ddd 4 gla, L2ZA d9)F2 3 (exceptional
circumstances)?] ¢ X9 @&l dIFT F Adus FHHS THAA S

t}.152)

A =
= A A& (refusal to supply) ¥ HHeElE WEX i FF53 e 5A
He & A Aoz Friea 3l

S a
MEFEH S o WPGEFS A ste] AA7E B o)

Ax)
ol

HE

o A R
ol
N
et

= -1
, EE57]tel tiste] M3 Brbs e FRAND 2Hobs ohs tivhe A us
of A5 A5 AHelA Aol7t e B nh o] AR AEH w2
=53] 7Ate] FRAND gtefoll osto] A Al3ke] Fi 4 7IhE Aok

SqitAYel Wel #9L

[e)
/d*(judicial law- makmg)O] g= FJIHE

. W™ R

of
L
T

Hell A3t gtold s wgd AR A 4A4E & FoFE F Advke= W
g2 ol F 9l
CJEU7} o] &nt ‘AR Fol @3k S53fo AT sAH T dd =4
A H 2] Orange Book Standard ¥HZAClA AAE ZAAA S-S 9g &
ae] e ae] FxAAd Aok AAFHIAT AAS
olgfyo] ofuet 53 AA S AMEES TSt ATl A= A
A A A oks sfioF shH, oo A A= Al A 2
2 FS AAE 5 Ao ESAAT) o=
d5 ool ofste] AR AAm AARS aFshe
oJAL7} = AA] A A (willing licensee)oll | GoF=A] o F-of wa} A
FA A A9 e FATES At HolA FHA B LS (EC)7H
RE=ze AR B A AR AR A A A G e sk A

o

U
o
T
o
lo

152) C-418/01 IMS Health, Press Release No 32/04.

153) Global Competition Review, 2016. 6. 2.2+ 7]A}, “US judge calls ECJ Huawei ruling
second-best” <http://globalcompetitionreview.com/news/article/41177/us-judge-calls-ecj-huawe
i-ruling-second-best/?utm_source=Law%20Business%20Research&utm medium=email&utm c
ampaign=7173127_GCR%20Briefing&dm_i=1KSF,49QTJ,9GQ9YV,FLS9U,1> Z =,
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TS standard essential patents.
156) BGH, Urteil vom 13. 07. 2004. KZR 40/02.

Standard Essential Patents.
155) Commission Decision of 29. 04. 2014. Case AT.39939 - Samsung - Enforcement of UM

154) Commission Decision of 29. 04. 2014. Case AT.39985 - Motorola - Enforcement of GPRS




2k AolA ojuE 7Rl

2. Orange Book Standard AR

Orange Book =71 4-> CD-R ¥ CD-RW 7]l #3st AR 3 F(de facto
standard)©. 2 931 PhilipsAbi= Orange Book <=7t Ze] #3t 55AE H A3t
I YA = CD-RIF CD-RWE A Z3H7] $8Fe] @A E(Orange Book)
Ag Fadlof strs datolAl & wjEd o] 3%l dfdst= A
AA A RS astloy dart ol AA-skA A e
= WA @A 9 EET]ES ol A oA AlEs Ak - dwfsgith

5 AuE SA4F 2 St A& 7<ﬂ 718k ab ¥l
FitAe SeAARA AFANA A9E M dnrt 4GS A glo]

m

o

el AASSE Addsn, 52 el e AAGAE Hetel A
ANRE aFeel F AEATE sl ol HHTAM welnz Pue)

20091 5€¥ 6 U BGHT S Hs] SR Tl oA SdFAH 9
A PA7E AetE 4 ok HopThIs) I AR i)

B7E SAFAY o PEF ol uE Tzle] 53 YAle) sol
= ehgelrle mEbbes e SAh® delrt fae] Axse Aol
S4Agel FASHE $P A, dus ofxby Syl ue
el A AAEEL AAs) Folok & oFv} alv] wWEe] Fust oz ww
2 ANFTE o2 B3l T FAYTE = Qe B Wy A4
zo) Aol Ao e watha shgiehio)

19

.%’_
ool wste] A S5 A4zt SHFAM o vy B9E A

157) BGH, Urteil vom 6. 05. 2009, KZR 39/06, “Orange Book Standard”; OLG Karlsruhe,
Urteil vom 13. 12. 2006, Az. 6 U 174/02; LG Mannheim, Urteil vom 13. 09. 2002, Az.
7 O 35/02.

158) 9] HAME I TAHAZ ZrlHAd “Dolo agit qui petit, quod statim redditurus est”,
£ A “dolo agit” ¥l (Regel)E g, ol - 7% oA HEH & Z
27F e ool Hetde &% T flte d3& gk

159 9] B4 E, para. 24.

o] -
X T

A7

=3
= 1~
o
=
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Aa7] 9@ AAANAL AheE Aow ANFAL Wit WA 1o

=
AP A () TS Wolol sa ol % BAR Asladold EuhE S
S

A kel e ks e A 59 W A220%9] @3le] zhEojxX|
> el A sk A FrAle wSzate] ettt whEE A7) H 160
olo] Wlate]l = BGHE ¥ a7t Ha A del AAFTGS A7) 98 5
F e Ve E Qv SEFARY FAGE A2 e
S 7Fekglal, s s 5ol Harh AFHATE JurE 5314
Hooike]l #ate] @are] AReolu Mol wus Wi gl 53 Asad
o] et WS A|E3s 2= Qulu FAuEHA, WMol o= Aora)h
et o] W3 SxgAlY Iuk of ol th3k APEALNY) Fheko] 7] wito
TAEA e B oy, Wedel FAATE MAHSHEA dart FaeA
dl Fojok & Aajsigte] 2 Y& Sol #ete] woete A% Fusitta

ESA=

el =9 BGHv 53 AA7E APEAu A 2915 @&ab= sloletal Ko}
gk gWol JhsstwEE shy] A, @ AHaiAel 21 gl A
(unconditional offer)o] <lojoF ab @ FHs|Ap7b 1elgh AQte]| H-3Fete AA]

2 A& T ARG oFE FEgstolof dtkal ®ekthieh 53] dalv) opd ¥

a7b gel A9l zHoR golMa ok dof s, ol d 7|E Hoke]
GA HeAY EE&EHE ol xxiolojop s, WA S FsjAd &

160) 9] A E, para. 25.

len 9] BAE, para. 29; YELS YSF  ZTh. “Der Patentinhaber, der den
Unterlassungsanspruch aus seinem Patent geltend macht, obwohl dem Beklagten ein
Anspruch auf Einraumung einer Lizenz am Klagepatent zusteht, missbraucht jedoch nur
dann seine marktbeherrschende Stellung und handelt nur dann treuwidrig, wenn zwei
Voraussetzungen erfullt sind: Zum einen muss der Lizenzsucher ihm ein unbedingtes
Angebot auf Abschluss eines Lizenzvertrages gemacht haben, das der Patentinhaber nicht
ablehnen darf, ohne den Lizenzsucher unbillig zu behindern oder gegen das
Diskriminierungsverbot zu verstoBen, und sich an dieses Angebot gebunden halten. Zum
anderen muss der Lizenzsucher, wenn er den Gegenstand des Patents bereits benutzt,
bevor der Patentinhaber sein Angebot angenommen hat, diejenigen Verpflichtungen
einhalten, die der abzuschlieBende Lizenzvertrag an die Benutzung des lizenzierten
Gegenstandes knupft. Dies bedeutet insbesondere, dass der Lizenzsucher die sich aus dem
Vertrag erge-benden Lizenzgebuhren zahlen oder die Zahlung sicherstellen muss.”
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“The Patent Holder is prepared to grant a license to an unrestricted number of

applicants on a worldwide, non-discriminatory basis and on reasonable terms and

conditions to make, use and sell implementations of the above document.”
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6) $-= 4. LETTER OF ASSURANCE FOR ESSENTIAL PATENT CLAIMS #Z.

“b. The Submitter will grant a license for Essential Patent Claims under Reasonable

Rates to an unrestricted number of Applicants on a worldwide basis with reasonable
terms and conditions that are demonstrably free of unfair discrimination to make, have
made, use, sell, offer to sell, import any Compliant Implementation (& &)
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c. The Submitter without conditions will not enforce any present or future Essential

Patent Claims against any person or entity making, having made, using, selling, offering

to sell, importing any Compliant Implementation (& )”
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2 Doug Lichtman, “Understanding the RAND Commitment”, 47 Hous. L Rev. 1023
(2010);  Herbert J. Hovenkamp, “Competition in Information Technologies:
Standards-Essential Patents, Non-Practicing Entities and FRAND Bidding” (Univ. of lowa
Legal Studies Research Paper, No.12-32, Nov. 2012); Mark A. Lemley & Carl Shapiro,
A Simple Approach to Setting Reasonable Royalties for Standard-Essential Patents, 28
Berk. Tech. L.J. 1135 (2013) &

4 A Z - o WF(F 32), 132.
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Voluntary FRAND Commitment”, Int’ J. IT Standards & Standardization Res. 9(1),
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1999); Research In Motion Ltd. v. Motorola, Inc., 644 F.Supp.2d 788, 797 (N.D.Tex.
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RO AL ke WEWAL A AYsHE FAEE BT 9
o AAE 9% dotem mi #He FHA ol Aol AUw A
o oUAE EEEHAAS} AAIA} i A AAAR g Ay
RS Al olF EUE YAl shelds Ake AW, Tejd ¥
Aol FEglol} GESYn e ool A WA A g A A
F7F Qe PAAE AR WHOR AT F Ytk ok /BHoE ¥
z 2 B3 dshs A Ao

2 SAu BES 2ANAL S8 Anasn SR asol I 1
B A3 gaew grbdr

[I. FRAND ko] Aoz

i
fols
1
o
e

L goke] felst Hope 78

WA gere] folw Hopel p JFe AW Rk goke Aok AASA
= AlgtomA), Tol Fgeks Srfel Qo Alcke] ulm AYshs

94 o AbEA otk Poke Aok WEe AFT F AL Axe) AFE
EFsroloF sk, Yok A Sl ael@ Agol WEA Ao} i A
o oluul, dlekgore] folFele] AdBAAYH Bg JlEke o AH
o WAL Aow FRathe) #H PopAst AAnE Aol & ok
TEEEE A} Qtn SHeE AWMAge] wFel FeHel ¢lzielet
W ogokate] SAEAE Hefolehn ¥ 4 ol Sl Hoolgha moje}
& glolthen YopolA Akl W8S 4T SAHA Yolw HAW olF
=

B g A ARRe] A oof Frhey ofe} Tl Hofe] #Ql A

b

6 oY 1993.10.22. A3 931432507 HA“I 3 FALY Yol s o]FAE R A<k
AZATRE Ao 847 He &S BAEL o FAHo7 & sy A 5
Gol 9Jsled Aleko] nlE HAYEH = FAHZHA Aolgln B F gl & Aoln=E olE
Ak Aeko] obygta B Ao A Ao,

62) &2, rAAZLEFHAZLWN), A6, vrF AL, 2003. 37.

63) A, “EFFaet A, THHEN,, HIAL 2011, 84-85.
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ARl digte] AR AAS HS5sE WL Aok wkth ABAE 9
Aloke Aok &meo] GARAZE obd Al Al W H vk ojuo| A, A ko
A e GrHolA Tele Zl@ﬁlokﬂrﬁ](privity of contract)®] "zl i
g do]7t frhen Aokoll A BALaL Aol oF-E Fwshe FE-E Al3Ab
tete] oldqetr| 2 b= FAHABANE FH-AIehe] A AAlel] WHSHA ZAl
Hored) A3AE 91s Aok Ade © 7]Ed3Al sidsh= 8.okxbe] ok

6) ol HEAYS L9 5 EAM doAAXE rrtA ot Mg &2 DA,
“HEYS WL A O 7122, "IHEL, 49 AN 2004, 14-18 F=; AAY w
Fe Ay BEHEL dIFS EAY F e A FARAIA 23T Ak
of T&EEE AV vt A ] 2o YFH o2 njuA o] AHFHATH
I F & o @ 53] AYdA BHEe EAFL BAAY YAk Aoz
melol FlnE EHES EFT £ de VIFo] ud I A AYdda & ¢
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65) ZEZ(F 62), 36.

60 A& (F 63), 85.

60 FA - AAY, T T (A, A2, B AL, 2015, 778.

68) G - AAY, 919 A, 779.
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69) M-S HY 2006. 10. 26. AL 20061114693 FHAA3IAS AZF ALY Ho wh
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10. A1 3L 9747264, 7271, 7288, 7295, 7301 B2 5.

72) EYg THIHES (X)), AAG6), BrFAL, 2005, 140. £YF nFE AR S
HEANFRIY E5715A8 WEo ARz olgt HstE Ao HAH3G o).

) AAE, <BTA kA Eote]l WA e, TRIYFEN,, BFAL 2011, 55. dFdAE
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k7] wiEelth 4 A A <kAA (privity of contract)e] P& o o]t HA Aeke] A
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HEs ALY A%y olPFL FATE = P 92l (consideration) ©] & wt A3z}
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o) - s AFATE AF-E oldskA] @yt EsfuldE
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AL, 2012, 270-274).
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FHoR ARAL} £EA @] o|BYFANS 2t A3Aen wi

2o wgoz olgld 4 Juk. xTs|g 7 IPR AT 5 AA

i

¢

70 IEEES] SebA(F-% 4. F2)el = 2@ 77F 714 H 0 k.
™ F8 REHANTE G Aol 4 AT ARY FRAND et AYEHE &
okx o] R=Zo| FEYE 7|t AZse e Hala ot
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FRAND S} sl A3As 1% eholns A%s Adstar s 874
4 oAb} glEA] A3nE FRAND #ofe] elvlozt oeld 3H 74
oafel 57k ¥uA . 299w BEss)Te PR 4A) NEA A
ok shizul, Wi EEe/I T eholds Aok AR PAAL wA
& Betol APFES sa glon], aed WA wA Aol Adel wol
SAG Awe sk o glom, Tes P U W

DAE e ASE WA

3¢ mwel Hope] azlol}t A3AE A% A el HFoimw
[e) =

AleFE A e
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M o Lo

2 49 A5 Folu BUad Mg AE v d Qo
S FHE) FRAND Sebe EF8bT9 B8] me BEEHAA} ¥

T3] ol Mo R AEg offolgte Aol wAACke] YAk S B

78) Memorandum of Understanding(MOU) ]9l Commitment letter(Z<FA, F&A) T2 &
A% Ag=3 . B Fa A oo wBst= 9 A (LOI, Letter of Intent)=
FAALY] Q& M2 wFS = GACA nEFHE AR F&EHo] gle ALE H
ZhE W, A olF AAEHE B Ak A AANFGE FARS G we F

S Al A FEolgAYo] HAY 5 T,

Good Faith®] ¥2”, r9ly =111, 9 A}, 2007, 79.
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Ake AR FAdeks FolA Aelsk AT, FRAND Sebe 7537
Apsh AAH ANAANA AFF A RE AR FolA YHuAle)
R FE Wgow st wAAckt &Y el A8 ol ek Wy
SANA WAL A e BAH AGoRA Y elie] thatel @A
ChE w=olvh A Foltks ofsh peste] WM SAGIA L Aotue] ¥

Y
=
i)
ot
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re
©
:cu)L_‘,
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i)
Wi
2
©
N
Y
e
rlr
=
ki
=
X
)

| g 2
o, F2 gd WAATE Akua Pgsiole] patel oW gL HAshzA s
BeEo] Quka deks) 2, Alkuy BN WA FAAe AT Aok
B FASE GFHAME A% UL QSR £FA
wy o) Af7k Aol Aol elshe] Algd F Qrtn B, EE AR 284 B
A A ge detlds waAct 282 ARsdE Uade e A
Frhz Zlolths ot U SR BWRE Aokrge] HHS Hold 3
A o RF AR FaG WEsh 7 vere] Wwe] 1@ AGEFE A

80) WA A ko] Aleko A AASRET) St e
wAA ke WA FEAE JREA T I Y89
z

23 5450 dox
5 odeAel el Aok 53 PHEel dE FaAA 5L wB A nA I
AAZAA WA FEIA} AUSS BHIEE, THNNE s o EE 44

=
Al w3712 Sk 9 (clause to negotiate in good faith)o] &3] EAHH FA<
A gko] EAAT I Fri[o]E 3, “nidA ke &7, HE A6655(2012.2), 112].

8) Aok #4A AP FAd dE vHH AR FAF, "THUHFINX), AAQR), =
A AL, 2005, 238; AZA, TOHFS(X ), AAG), TFAE, 2005, 287-288 5.

82) ti*H <9 2001.6.15. A3 997440418 #H4; i 2003.4.11. A3 2001TH53059 #H4; o
M 2004.528. A3 20020432301 F2 5. tHYL <ol Aol wAGA A A
oS AAdg A 22 AL Jd WA A AFHE FoAsto ool I AlF
of we} FFIRSFAE FFe ol f glo] Ay AAdE ARSS &8 dIddA
ol Al adel Ao H o B o AFAFe FAE @2 AT A=A E
HYLE AT L 39

83) o] ZZ(F 80), 114.

8) o] 53 WFE F7 FHe AR SN FES EAHFA oY)
THAE BF3ta Aeke] & ¢ vt By, ug3 ZH29 3y
Aol glthe dAold oy HAp oleld &Ao A=A &
Fo 2 AV A+ FAZT AdTheelFF, Ho =&, 112-113).
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A3 A YH KBEsle] $gdt AE7F sk Holgbe AL I Eo]
ATk pElvere] B e AA] AlFad e AfE Al H e o)t 7]
Ao AMFL 5 Yrpa Hu YorEsy) $zlo] YA w FAsA WAy
o o|Rr E4EgTT B 4 glo] Ao AYe e o« vt Artm
& Blolut,

FRAND Ztefol ojdh @hatst Qo] whael vehd el vasos s vl

5 gholda Aok AAE A FARE AejHel] 7] FRAND 2-ofe] F |74

Oa_h

in,
K
32,
NS
o
oX,
i)
2
3
~
o,
A
e
Sh
o,
2
>,
rol
B
lied
e
=
i

o Pt W AsE EdE
o2 Pelwg were] 2A=Z A3 9tk

H FRAND 3}eFo]| 7]3}e] FRAND F7H o5 2 A3

85) o2k Aol WE AT E AUA, “Adunye FEariz A EquFAd”, F
st A113 A3E(2009.10), 107 ©]3F Z=.

86) ZtAI g W8 A3 A3E M2 F& F=

87) Samsung Electronics Co. Ltd v. Apple Inc. District Court of The Hague (March 14.
2012), Docket n°: 400367 / HA ZA 11-2212, 400376 / HA ZA 11-2213, 400385 / HA
ZA 11-2215; 2 E o] AP LAE 44| FRAND &eofo] Zxp gho]idx 7
ofoll Eolzttks of&olgty HdTh Thk, o Fo] HEE FRAND =719 goldx A
oFS A AL ofyB=E FA S ofE3 FRAND =79 o] Ak AAL 4
st GASIA A3t or & o F7F ot dlola AWHAL Aol ol
A ATl o] HAGo] HolR L AFES AR olH T FFolA Aol dAF
< HdE S FAATE Ste A AAAAGS AAF AT $8k(breach of
pre-contractual good faith) =& &8 (abuse of law)o 2 FHA3H T},
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¥ oA EEES BAL A b oo 24e] EAlZ ol FRAND 3
obd B AWA HEEL /Lo Aol Frha Itk YA B

5 s A AAS BR oldHA 24 A PAgel AL A
$ F4A sauereldn @ elth et gL 9% WAl wa
3 Y99 6}%” B0 4 FRAND &eFo] Hof o], AAlo] oI 5417

3 A3AE AT A AT AL o WATHE
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® A A SAAGEe) AAUA &, AFEBA, 2010, 16;
=

HeA HE s e F)ol theke] Al A Al
7F AAMA BAQI e B =o] oy, EH o R Aok ZAojy o &3
oz AAW fwte]l 2 & v By o vk, FRAND =3 $dke] A5 1 A

A7t wEo2 AARH7 A 7lxolH, A l&?é s A 2 Zolge 4lF
o] 7127} ¥ 22 FRANDZZ S 9jutdt AA Q7 AAA-Y= 1 889 A7}
HtE FAAYHG AGAA A9 FEow FEFHojoF iy B FEE B A
T #AI Ao]d HEo|t}

g GA A A HZe dAE HHs AAs e, FRAND A
S84 xEs 5ol FoAsEA Pt LA AdFel, Afelt
Ao w AFHAY FHdE U wetA FAHol L FAHHoA K
I A ¥ AEIF diREelr] gEelth sAR vE SeAME ol
Ant T Wl AT FHol T4ELE A3 YvE A= FAAI L AT
14), 119].

89)

T ‘IE‘
_1_>L

> =
ol
o1
_&

tlo .
Z ok 4o o

10 oo L M e\

N2
-Wi

A(

219 J’—-! -‘7.3'- 1_'_“ r



FRAND &-oFel] mh& HEFAE FRAND F7ol| F3ak= ghejxdz Aok A

A 919 WAPARY ALY PR mE BHolA T kel gl 7
$ AGAR Aol T F AT 7 PAA 7 AR TAY JgE
@il FAsta FHel BHolA olE Fuld Aol tiskel FAAel F
vk WA 277 gl o4 ol 43l Fue] EAFTH FRAND ofvle] #e]%)
AR E FRAA Yot 53 gholisst B AT WHIAS FhE
R TN, SN, SATAY )l el ARG & drkn wgivh
AN E BEEHAA AN AAAA ol YAmA e WE R F
B e thetel wa WS W FAE Edz uEss 492 Hu
A @ ole@ wolt BB BAAAL B WA el ol
do] EFES ANBY FAAY TN BHdol ol ASHEHE E
o3 Wko] Aol o Aeldgolet HRT ABHS Folv] fFoluk

M. FRAND &eko) w2 wA Az} 7 W&
1. FRAND®] 9Jr|e} BHZF9] I g A

WA Fo mEse] #oF 2319 RANDSH FRANDS] 7idS Aot
ISO, IEC, ITUS} ANSI, IEEEE “RAND”ZH= %d S ARE3RaL 914,90 ANSI
¢ IEEE®] Stofzziol A Hol= «aa A e A olehs A
e Ak o2 ARSI glem, FeE A S

]_
7+ ou 2 AREE I Tl ETSIE “FRAND”ZHE %38

* & Abgdte] “Fair”
B AEE Fketa Qo o ould) getelis 59s Folatw A @
th. ool FelHela ujAE A o %6‘11 E 3] 72l PR Aol A

90) BFEN WEE o foju BHSAT T TS AAS FFHOE AFstE
8 AZHAAH 2 FAANEY FH AAHE HAHNE s 2
< I37] fallA 3 T AH(RAND)°] © HA3tte= ANE ¥l

220 ] 8- oy



WA Fairehs gl thete] <A dolst XA daje] FAlolH, FF
E7HE0l AEe (Hel) AP (due process)Btil F-E= Fo| AEsttias
2= 9ty Qe Ade] TEEly] 93 A} EAES, agn o Axs
S& 27 oA e st AS, 8o Ak AlEET] A
%5 BFEZE 2 At e Z La glojof & oJudithralke die] 3l
t}.92) ‘Reasonable’©] gt olu]o] )l = «gra]Hola)t s+e Axpr) ol A
o] ZAlo] grFolA] k. AL wpAute] Aaprt o] GARbE o] whop

o9 Wk Ao2 ok dhal, age] 1 Ade] diste] $Ed 4 glrha
=7 A

g A =
S oJu| gt} 793) $HH  ‘Non-Discriminatory’e] o] w]ol] tfdlo] «H]x}H
= F5Y " FolE It 17]’ e o5-Ql, = A3Ap ek ot

d g
ro
=)
o\
=]
AN
e
N
-
o,
=
=
2
)
i)
s
f

g TAs

9) Rudi Bekkers & Andrew Updegrove(= 10), 103. 854 n 4 9 A] FRAND Z7o] &
s3ol Be AL B/NE Ho| Yoty i, AgAFel BHAFE BIET
ol ol Fold dAsEe av5S B A= AL VD EW otyEt

FEFAAAAAA UF FAStL AU FES }3}3’_1} g A EEAEAE
HFAE FASAY 29 EZESONA AdH A st AAHE L D) FE&EA =
of £F3 AAE FAHE 7] WEelga R duEd, fo =&, 136). ©l
2]gk FRAND®| B A o] Azl #HolA oo 7] W&ol o= Aolgte=

Asl= ,\/\U}(FTC Remarks of Commissioner Joshua D. Wright at George Mason Uni.,
“SSOs, FRAND, Antitrust: Lesson from the Economics in Incomplete Contracts”, 2013,
10-11).

92) Larry M. Goldstein & Brian N. Kearsey, Technology Patent Licensing, Aspatore (2004)

27. &S o3 2o

“Fairness is a matter of knowledge and process, analogous perhaps to what lawyers

¢

sometimes call ‘Due process’ in legal proceedings. It means that there is a procedure for
arriving at a result, that the procedure gives equal consideration to both sides, and that
the procedure is well known to both sides before procedure begins.”

93) Larry M. Goldstein & Brian N. Kearsey, 912 &, 27.

“Reasonable is focused on the result, not the process. It means that the end result is
something that allows both parties to feel that outcome is acceptable, and that they can
live with outcome.”

94) Larry M. Goldstein & Brian N. Kearsey, 912 &, 27.
“Non discriminatory means that neither side suffer in comparison to similar deal struck

by either of parties with outside or third parties.”
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@ pelmetl(d H)e REEHA PAbsh wustel WA FRAND sepo]
Astel erol iz Gabtel AT AGAAL Botol AFeE oo
S

WA FRAND £ & ‘Fairehs 7Nda #dste] S3qtAyel o3k AldA
A A9 FE T e 215 onlste Ao sk Aajwrt
Aol WX dHelA FARE =olH ol Aleke] T4 wANA A
o] -8Rt ofy 8
ATFAL LR s, T4 ol

i

o > e 1Q
o fo
fe L
s,
2
[
ﬁ

Z,:
7] wolty. "o AE  FRAND ool ounlE A4 o5 (Process
o)

95) ol WIWMA Aloke] BFZF 43 AE Zolst=r ol¢t &
A golgte WA GHo] WIHEANA FAEH k. AAF
(F 67), 113-114.

&7, “EE5SA Asfiol that A AA AR Bageto] @A’ A7,

A =23 4397 A1E2015), 280[“Fair(F A ) EHE o4& F=Z 712F<

O~

Z713 #do] I 7HOZEAN, 5 FA H(anti-trust law) == 7 A H (competition

96)

& gofolth o A WA @ zAe FHE oz

NA AFANE ANE AL Y 1Yol gel iz Ake Fasts AT 189
Mol Aog AFHA g 24 BHL)

M ge AXNZ AAY, Aokl FHH, TMERN, , BG4 2011, 123 AAY L5

2 Wed TG AR FHYOE 3 gon, ¥EY

o) BASTD Hejd MEYA) et AANA FHselok drin nw Yok,
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‘Fair'®] a3} #aAste] ¢ RS AHEY, A4z BG4 HELS
239 ol2nt e P9rt FadS AAdsta dow oje Ak A - AAH
ox 4 A e AF E@FF ALl A= Ao T AL - FAI
S ol &ste] R o5& A= AL Wz = Aotk o7A FIe
o] 59| =

=
>
il
B
=
%0,
2
>
o
ol
Y
-
o

=
inSs

DN X2 o on
% ot

+

yione] fxolel mdol B AF SAGEH,00 $7 AL A
astol A1)

kA Fairghbs 7RY

wetsl7 vl 5ggk Ag- AR A ofw gk A A

: l
AR BAS B AAE Emelt mHAl
Y T

98) Jorge L. Contreras, “A Market Reliance Theory for FRAND Commitments and Other
Patent Pledges”, 479 Utah L. Rev. (August, 2015), 497-498; Contreras T+ A 2}Z 2
-(Process Obligations)Z @ S AR} &Eld £ ZEHE AT o9F, @ 4
AR 43 WAT OF, ® 4% A B BAL ASY oA, @ o) A4

HE $¢ FAATE A L& AR, 6 2% A7) oldel SPE FAUNA
FRAND %70 #3 $4% 78 2 52 53 U
9 W A4ZEFTIE FEDS) TR T, A B RPYOE Aste] AR

A TS #S HESAE FEE ot

100) FH o] AR 9w o F&o AR g y2ohE Eolth

oy 9] A oA FHo dAe FEIA gy yEHoe=
AAE A7 B2d, AAE nee EAS d9u A= FHY dFdd 9o

F oy, Aug AHPAE At ZAZ FHY dFAE =

& o, A9 AT A d dFo AL

A= ool Y-S Hstn AHAAE, “FFHuHAA SAEF
DA A22A A4T EABTIE2015.11), 1654].

1) S-FA YA 93] “Fairg 3T wjo|= AloFe] W&ol Azl AHH F
guj(dAt EFHANFY] 5 AEFH HAF)N aXA @3, ANIAAY FHI
A9 WA wAdgE Fostaa e AAE A WA FHY uddad E
A T AdAD) A 2EdTT E 5 QAT

103) 9IS 233k AR APH(FAAAN, olAASRE, SHAAAY 5o & Z 4

it
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&, ‘Reasonable’> AloF Wj-&¢] gHe|AS ofnjsts Aoz w2 dnbs
A Aok Ulge) gL, SeEel e Hal gholus ugel BeAg, 4
Aol A5 ZE5dge 53 MelA gtoldx Aok 8o dEAE
ZEd B 4 9= Aol ‘Non-Discriminatory’ = Zl¢F W82 H|AEA S 9
nel= Ao ol Aol A HxHELE onst= AHo| ot &
gl Aolar AAARQl HAPHE ofn|gitt. olgg 2] Al R FFeEldel wet
e F2 S3rAE e Jed o3k on sy} BEo] Vhsd ot

<3 6> FRAND®| 7id3} @y = 52 Wt

FRAND A 4849 B Fa

Fair FAEY | Dead | ouw, Selw, 2aw

Reasonable ko] A I3 w EE . A

Non-Discriminatory | H|]2}H A -8 T2 AN

W
>
z
l
0¥
oft

ARRe] ajel el FHE R

'6“-] o
A)yg 3 AT #dE AR - AEAAAEA, T vt 1
S 3 AYE AAE AoA I, 7S A FHEAE AT F
3 & FoloF It [AE/MA 2014.6.11.]
A19x(RAAFAEA=E A3 2 BA RA Ho| HAH
< @ o ety dAFske Afols "EHITH, A4z
AL g #A FH9 7&4 oAds 58 F
A @& 2AF & ok [H 4.6.1
Aoz A e w4 ) O AA —8— MEo= 3t
=3
@ Aol mE ARl s 4 5o AFe FAZHSRE FHojof o
1. 5344 89 2 71zt
2. th7kel 2 A FHH 9 AFA7]
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slAAAT Ade A% @7IRE 2ANANA s Ay a7
TrAIMe] FE grEete A AE o 5]
(AehA R FAFE A sk Aol ol

AAAEE ARSI Aol PA 1 T Q= Foe] ANE AFA
o2 o PAA LRA AT glol bk thay, A Bl AdstEA A
w ArRne ANSA @AY WA Frae ANGA A4 Fol
FolE 4 it 4TS vy Adzdd Bl o Be A B

AAE AW)E D 93 EAS AR - ol §F AL A ALASo]
WA GopzAe AASHE ol ¥R Ao Pgdch Ed EEEHUA
7} ANE ek FreE deldag AASGATE Here AuHon A
& AABYel st UL WA PHY Ui ke ANG &7 9

tha mopok & Zolt.

AN A2 FUAPRARLECIEUZE B9lo] U ZTE ARzLse] A 53] A
A B we AAATE FRAND 270 ek AASeAtS 44T o)A
A Y REEH Bt 2dY Fon 2GE)
3

|
e}
o
E3tslo] FRAND Ad =71& #HAE A% A

©F(a specific, written offer for a license on FRAND terms)S A A] &}l Al #l| A 3

X

»
A,
rir
%
1>
ey
o

3. A07ZA1GASEA e AY] Al T B uHe 554 - AN
A4 wE FFYAAAA LN BE FSE AdBht FFIE kE 9
B FREY 5ot 2 A 9 AR B AGS FAY ABY Fa

407 el AL W AT I SHIPL NG A WY EE xofo] 12

@ EdAFE AI3 AF7E Jde B-E Adstne AAATLREEY YL ol
of Ao B3I 2%75% sl oF g}

@ A1072AIFAST HE AAAF7E 2L = A7 9 AgEe gty 2
Z A9t E}E’ AF7E BF AEE Ade 53 A AH7F e A

S AYstae FAAAAE AAY AL stk o [AEMNAE 2014.6.11.]

105) Huawei Technologies Co. Ltd v. ZTE Corp. and ZTE Deutschland GmbH, judgment of
the Court of Justice of 16 July 2015 in Case C-170/13. ¥ &2 <http:/curia.europa.eu/jur
is/document/document.jsf?docid=165911&doclang=en> =,
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adfof taL o] S 83}

TH Azt B

Az A o5 B A Ak it XA
o

agdrE o] o

wERAAAY A2 T4 Q= A4S BAY AN} A, B
A% AABAe ARE Boks TEEAAA} Fekshs 49 BANA 24
o, EFEEFAAS} A AAARTE ddige]l A7k hold s 7o
sl Alg e olfE B9 oS FAISHHA Fo] wadHe| o2&
gl diulate] wA AR ARl FATIRY, EAMAEA ol #E &
o & davt dvhi®) Fuw HT FHAPALITE A AR g T
ojAde] Ugoz < GAAb gigk 2hol ] Y D (licensing framework)S

2
>
ol
;.u.,

FRAEE09 7 g © 127199 @471 @ F4v1zte] wtng

7} FRAND 2715 AAs7] A3k AAAkoly il Aafel uigt he)7t

o] FoJ A A k& 9o A3x}o] 2]F FRAND Z719 Aoz FAHo gl

o} o714 A|3#kel] 9] $ FRAND 719 A4 FRAND %3S AA37] ¢

3 LAl tiste] & FAREe] FolE FAle] SR die] AAE He
Es

39 Uy xﬂxg@'uxﬂlos o1 o})°ﬂ H] o] ww °J7—% 2 AR
)

108) o] g FANAYA o #F Fole At FAH AAAA] AF wA A o
A dREstA =&Y o#lg & JorRE ®F37|F AdelA FRAND &
AEAQ o] e 9t nAEAe} 73, FANAEA ol watod FelAd T1E
< Abdol whdsto] PR H O W&ol YT davt o
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40422 A4 Sdge YA FHHoE o F FugolA 1ES Fi EdE A
slEle d s W olE Eﬁ/\}o}“ Abgoll Al o8 o]9fo] glal, A{H O R ALF
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FAL g flor ol AYIATE AegEo] Hevke] dRe AEAl L Al A
Rl ARqtell wheh fedsfofof Fep)

e - QAB(F 1), 82

2o AAZ F&H - ZAY, 919 A, ge. A dgol #dte] doiek 2 HE
Al (A FHAMANE A oljmgo] ofste] AegEo] HWHE WM
e 7F AA oyt Eel= 28]y AP Sojet o] iy dwH s A
gl 2ol FHA ade Axsta e AL Adsoles FEHAAA oY
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2. BAmA S ghwol 9@ Aeldg el A4

P} zel el wel B9

.

vl=re] AT A Y(CAFO)E SeldsiadelM e 5353 At
thate] TRl (Equitable Estoppel)®] €2 & F43817] flste] O SsldA7t &
LS G e F$l(misleading conduct)E ko] HIAZ stolw 5 ERT
el abell wiete] S5ds WAbskA &S Aeoleta defA o WA sla
@ Hsi#7E 223 Ssldxte] FE AFsR e, @ ol =4 ¢
gto] S5l Wi AT AE s&vhd et ARt Eoles A

Esdze Ale 53E w7 258l 9 Vs aedYs 598t
= g AR FaddAlE olE AEE] A S Aded A 22
S4ol exele 47Izkl AA ol FolA e AXST CAFCE S5 AAA A
afAQl T aro Al FEAQl AAIAS FAPYTIL FAG dARAY] =Y E T
gt e Ao R FALSE ZZo) o] AoE= A7 U Broadcom Af

]
Al wjsto] A7k &fel wiste] B o] REdIT sHEH S fntet

o =4 1
of Tzl APee 559 £AZ LA QA 1MLl A BEES
of s Addstal MEAF v A5 Wekglal, 20081 CAFC7F ofol thgh

ut

al
P4 714 BEL B 5 Aok

Z 2 (1), =G AL, 2005, 194].

25) A.C. Aukcrman Co. v. RL. Chaides Construction Co., 960 F.2d 1020, 1028. (Fed. Cir.
1992) (en banc); = RF1e] YHo] HEH7] M E3dA= Sl Bt
AA Z(actually) &3 ojof sl grH oz odFstA & A= AT Hs A
st A PAE 312 LATE AL old Yo 2E & of(communicate) IHTH.

26) Wang Laboratories, Inc. v. Mitsubishi Electronics America, Inc. 103 F.3d 1571 (Fed. Cir.
1997).

27) Qualcomm Inc. v. Broadcom Corp., 548 F.3d 1004 (Fed. Cir. 2008).

28) 919} L FREA S Y= (Equitable Estoppel)o] & 8=7] s+ E3dAL As)a
Arolol AT FA ] mE Hs A o Fo] EAFo sty I o= T 55Ut
SSo¢ xFo=® AYH= AAFoA 53HAATL SEPY EAE dHAE YAFHoR
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Hklol Aol ojAste de]Al A 5] HAte]
m old tlste] 53| HAFe] 2k (promise)ol] & A S
T—::L‘ﬂﬂ(Promissory Estoppel) &% 7}53tth29) ofSo] 23k FHlelo]l £13 o]
Fug Buelel Ag e e SHugeh e Aolol AR Ak
WAL lsel 9% W @Ry uelel AEng golsA ey o

213k ERkle] A2 offo] #oldk AR} EFOA AHEE S AT30

A 2 AAA £l

4 5 ek

Qo] A9 A ol Ezre] AR 14 ARIeIA el ol EAtel o)
A4l eheldds Algke] FRAND Aol wWe A ohdAE wush: o
Do ARG AASA B3 NBANA ke ANFA BPOoBE, EF
G555 o] ekel FRAND £dlome] goldz Aokl A2 9la Fod
ARG NZA] AFsI A wsNok e AP AAH G| o RE 9
wstglvha WAISte] A4Sl RS Aststgich. @H 24 AR éﬂm

FAoZH BFOE AYFHESE T= Y93 9 (deceptive conduct)7} ofof T
5, aLojA] 7oyt fled 31%-’5‘]' 7] FEUTt AaiAel Zrtg Lol mE ofE
ol A3tz T 3ol o= of dre 2 JA FET Zojvt 2 F ol o
A B Agols AEol olfga A ALAANAT HEgED 5 2
e Asirr Atk AR, “BE539] BAEh?, A2EHE Fd A14152014. 4),
67).

29

=

Donald S. Chisum, Chisum on Patents §19.05 (2014), 542.

30) Jorge L. Contreras, “A Market Reliance Theory for FRAND Commitments and Other
Patent Pledges”, 479 Utah L. Rev. (2015), 521-523. © A& m o] Fukd g o)
tl3le] Robert P. Merges & Jeffrey M. Kuhn, An Estoppel Doctrine for Patented
Standards, 97 CAL. L. Rev. (2009) ZZ.

3D HEH AT 2013(FR25)d 2€ 28%  FRK234RE(3F)EE220275;  HHL T B AIAT
2013(FFH%25)d 2€ 289 FHK234F(3)5522098 5.

3 HIMAEESEEAINT 2014(7F26)d 5E 169 FRRSH(7)5100075;  HIFIM EE & S B AIT

2014(ZFA26) 52 169 FR259(7)55100085.
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Mo 2
Yo

A AA= vhgs] s EAel S S FRAND 2719 gho]dA~E

T ATl AFEEHA HEE g AFHE B &

224 FRANDA A 53l 7&xshs FAH A ZﬂiAh 5351927t

FRAND &}oFS 31¢lar At o] FRANDZZI9] gho]Xd~g

ZH(willing licensee)d = L7} F3 - J330sopd PJaro] HFA A =S
&

Qu Wy A1z Aol Aaldaol Agaiel 3

Kl

dow i AAAoR BEuit FAYYES A= oF Gk gHow m
FaASIFA Aol ok Fud AFe Aol Ay JuE
uEsE Ae T8 BHo shh A APPelN TR JTE w9
Agha el e T AR Awen ok oleld Wk <
Hol zubgol A FHE ¥ fel=A o WAl AP dxe] 2AR
il gl AYE AeE Ry 95t dan P ma grks

ga A 2 @ 2ol olste] oprlE Auwe] nE
7} AwAom mHolol @rha @rhie o}7]A Aol e 3R
o]

F ol shtE AldZ 254 RSt ste] A2 H o] wEA B
oAl oheln, 1 mge ARG 4] wivtAel AuE FPHom

aestelol gk Aol of7le] WAl Aelxe] medE Aejsh Tof o
shel of7lEl Al mEUHR gl Aol el @ WAt Vs WA

3 B NFHAnFAFLE FRANDEZ S doldlx A7} %2% A} (unwilling
licensee)= FRAND &¢FS A sl g ZETF e % ] olE=E
ol g Ao el e FAATES JAE F Jdva BHEA ook A gle 4
AT &g Hart EAGlEz vt F4 - 45 91171 FRAND 274/1 g} o]
A2E B A7 Qioe AM Y AAH L AASA o] FojAof dhrha Bk},

) ok TR FE|(I), &2 1), 29 A 2005, 118.

35 Y 2000. 4. 25. 99434475 B4,

36) ¥, 219 A, 119.

lzl
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st Zlo] Aol ddel HFo &1d 5 gl A= dHol oj=e o gt
%

Forde] 948 SeAAe AzlAnE A
&3t Aok 7FE =9 7 I (prosecution history)= 53 A

F2 VD A% SsAe] 9 e 9B v ARE 29
A

W5 BT ool 27IsHAY Al 73% agA Zr1sAY Aleld 5
woll theted= BoshA] etk Aol 7 Wels skl el A8
i Qi

=9 A3 Fare] Wed SSTHAE sl glojM EAlE See
o &4 HACA debd S<dlold S5 Asis AT 5 Ak 93
ojth39) F]lo]l S EAFAANA AL o]oE s AET gHAS o F
of 299 2am BASA RIeF sk glo] Ao Hd RetEa Ul
s A 4 glow Sl Aad sl mgo] HY| Wit
o HF S8R o] A2 flARt s Hedns Aol 29 #4
o]t} .40)

3, #oEe AE 2ds PAHR wEl gy 2000. 7. 28. A 97F

37 thE € 2007. 11. 29. 2005t}64552 B2,

%) 29 Ay FFe] WHeyles &Y FHs3l(iteral infringement) A HF-E FT3tr] Ao AT
3 3] Y (claim construction) TAI A ZF3t= Helolx, &Y A S Hel=
AT A Es & F A HaU AHstA e A 75 E(doctrine of equivalents)
of o3 37t EAEHE FFdA #5ES AT w AFste He HAAA
T Hydle Aol Utk

39) E3HY AAQLFALAFAFATE, "AHAAFLSLTE,, AHEARAR, TFAL 2010,
221.

40) Gz - utEA rAAAAY, AW, FEAL 2013, 218, ol&} FEH FAHE oI
€ 2003. 12. 12. A3 200232181 &4, S 2006. 6. 30. AL 2004th51771 B4,
i 2008, 4. 10. A3l 20060435308 HE S 1 JAWhEAE, "SIHEFA(I),,
1k A}, 2010, 1121-1122).
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=
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S5 axte} A AAAR AT bl AAuHgoFIE A= ASGBAE
AAZ s A5 Fode] 9Fd oste] 535dAe] 53599 (hold-up) F$

el ohet @xﬂa AAAATE 953 9 (reverse

=
=N
&
f

<)
i)
i
rlo
0
ks
of»
R

E WS YA7F 9= AK(willing licensee) Q! A
27 edvtar & Zlolth Eust v=re] A% Mﬂ
=9l¥ willing licensee 7Hdel thate] AU A gfo]d 2~ AlokA| Ao w3k &
Apate] o) gke] 297 FEA sdon 1 7 7he o Hol gt
gol o}, oA ombel o] AA AAHEATE ol id s AA A&
ato] Saldztet wAPE At A9E vgow A AAldte] el
AA )AL o BZ kel = Qo v R4Y) willing licensee NS HAAWA IF

AETt Hdel o7k APA gl 28]e o A9 wjzs et Bt

g A A A A

ﬁ

e

o,

e

Ay

o rl.[‘

l>

alt
)
re
T
)
{0
2
o
::1‘
)
:
QL
9
=5
MN
|
ol
rH
>
N
=]
FN

sp7]rel gk 7Rk

9l(deceptive) FRAND &oFS- A&3tn XFXAA o]F HAAE Qs A3xke}

2 o HAAR A4S, “REIFES A 72T AFTA BA AT TteA, A2
AArAT A 108 A42(2015.12), 76.

4) ok, vg3 fgo AAGTo] FEESAAY] FAAH T W
2 =1 Y+ willing licensee ] &2 11 AAZ FAAYH H4xr &
om, A HFH FAAL A T& THI AAGTO FFH
AE FAZRA A= IR+ vwiAde gt o &
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Soll e A weFE vatglov AR @A deEfe A
e 5 @AY A4l 9 dAde Aled Ae EE5sAAe] 5836
22 AT A Fow ofHd va SO AdEe Fe VgHoor &
Aotk vt ffof @2 & o] o] ofd ke ATl Tk
A, F AR el s Aleke Raak Ak AAR §de skslont 2
ol ds 3ol #d JF Apolm wAALEjel Wl ol 535 s F ol
A7 E Agols W & FAAS fdAd ket BARAE AlARE Aok
o TS ol BARE WA AlekAE Adel ¥ 2 AR
A=A, WG Hedste] o FApabe] Sholid A 3 o] FRAND =719

N
N
N
Mo
pat
r (o]
N,
il
)
my)
o
2
o
&
=
N
o
o
ot
g
o
ot
4z
i
N
4
L
o
£
et
o
<)
O

L m3e] 5549 g W

7} 559 g we o

v 55 HA 535 @8 ‘HEl(patent misuse doctrine) YHHH o2 EF{HY
of oa] F-old WHIAE HolM7HA 5 dS et F el o8 5
S WAt AS rsith. 53d Ak AFE R F U= 59
A G889 ol2F <AE HAHWHA ‘unclean hands’e] W o 7|25 Fi1 9
th4 55 FRIUE ZAE A9 G 58 F8el sigsiA B=
g, S Hsixz 48 Arh 534 deel slddte AR

44) Janice M. Mueller, Patent Law (3rd ed.) Aspen, 2009, 443.

9 o, EHE FEAs wEHY ANYAE AVY 5 de B
Hol E&HATYEs FH O WFHW Swtelgts ASFH 5 (claim  or
counterclaim), @ 3| &Fo 3t Fojx FAEFW), T2 @ 59 Zoldz At
& P AcknasoN e Wold Fg@w)w gol A 74 FHZ vehd
4= 9T [Robin C. Feldman, The Insufficiency of Antitrust Analysis for Patent Misuse, 55
Hastings L.J.(2003) 399-403].
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FE7E g w7k Ss e i FAlE SAE & Aok W otk
_Zr_

Wjse] gl S5 @del ojskel HRFAY 9w

g = el S HAMASS] I a= YA (counterclaim)e] FEIR 535A A}
7} WS H(Sherman Act)ol] f1ubetth= =4S & 4 vk dbEAEE 9ukS
oz @ Was) olf W7l FHANE SaAgs) BAN B A0

f X

N Lo

2,

qm xe T
o

gtk Ak 2@ A9E ASHAY A7 9% WA
= o] qlgslojol dth. Saie] WAle BAE WAAH B9

B2E 53dA7t EOF‘J/] g5HRAol A mx 53 H(USPTO)S Hoi= o=
A 79 E 3 A, S AEFY A7 L=2A AEE A3 Abo)
of AdHAE Wald %Zﬂ—o—i o] Fo] X Zl(sham litigation), 53&H FAIE &
s -3 71927 (tying)E k= A Sl wwAlE T

n=o] Ssjs|AFedes daEsdabel diste] oAzt dg s
35 534 &89 i A wksA

AW sinke] wkaAA] A7IE 4
= 2 :

e
ofl
ol
08‘:“,
Ho
fu
o
ol
2
o
Qi
Lo
o
ot

AAK Aol dofubs 24F £RA AF, Awvht
Ael, AEH Ad Feol 71 oolut.

ss e FaE BAAel od dEA TS wEy e
o} S5l dgaAsIste] wACl thste] thest 2e s Aol EASn 9
oS BHY GE WeE wSEW auass 48 vE 4ae s
4, Aldelel daolehs MEAMA asE 57 dgld Agel we
nEse AR BbsEAE 9t 94, agn 559 dgo] AgHew
WA EERYe WA wolok @tk 44 Fel W ul Aun sl
Ao olstel EAIE] Qi Felolthao olstel M ost pW VT F
L EEER 1

0 ol9F BFF UFe 2MHE FTUEDOR U, WISIHPY 53d 38
(Patent Misuse)2] ", A 2E2(EA A10435), 2008.6, 103-115.
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I T PERE
(1) 7] "= Addiyde] 3
(7P Motion Picture Patents A}7147)

TF89o] W= 19179 Motion Picture PatentsAt7A <] i &2
Y= At o] A 3} ZZAEH (projector)e] Full $of F7lE A
Ao, ZRAR = “Fujak= 58datel] oste] Aitd IF
ARRE = Advkre EAVE B E AT AU do S5 HAte]

Z7)e sfFetel SlolEW fvtelgtar sl o, @H*EH‘E”L%

fr
Jr

2

rl

&a
It
2
o

jQ
rr

=

L
=2,
it
M
X,
o,
o
o
i
)
Jn
a
it
rlo
e
Y
J|m
Qi
)
Y
N
N
e
ol
ofr
f
L
o

ARe Aele TFATL agw A}i% 433, S
_‘{

47) Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917).

48) 9] JAE, 510; United States v. American Bell Telephone Co., 167 U.S. 224, 239 5=
g3k Yt

49) 9 BAE, 510.

500 HEZ 0 Z 1912\ Henry v. AB. Dick #4& £ 4 th(Henry v. AB. Dick Co.,
224 U.S. 1, 35(1912)). 4714 ALt “535dL AT Zo=2Aq EsdA

i&

AA T AFEol EHUWE YA, A4S EE BoSE AL WA AYE ¥
3, 2@ Aol e AFEoA WP ASHES Fo YoM =AS ¥
}e o gte delsk TREG D BASUG A9 2L BAC] Bgstel v o3

= 19149 Z# ol EY(Clayton Act) A14Z2E MASA 7YgTre EF 52 ofRg
AAGle] 5 fdte] B F Joka st REEHE O A o] HEE 3
2t Robin C. Feldman(F 45), 403-404].
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sto] WAbE = gtk AL WA Ao, MFAN 5HY d8e WS

Az A§F Adeta & & Yok

l_‘

(1}) Morton Salt A}F7153)

19423 A H Y-S Morton Salt AFAA] E3He AA Ao #esto]
Q
O

He S 835ttt o] Al dae) WuE BT AT A (salt
A

At AdUdE Y-S Ao A S 584 dgE Fdete AL “AlE
I g g S 3 Eg el tiske] wjErd A E FoFdorA weka A
&hr e HHE Fxlgth = 334 F(public policy)ol] e Aoz, 17

= 3
ARgEhs A 5315 Fofshs widel Hw e AslEs Aold, wh

gol wet SsAATE e S
A9ls wdeta 1 A9le] adrt glold Wb el gk A gAE AR
& g drkso yobrh 2 A e o]l wkehe @ wavt A
A 712719 delE BA gaves S53A ek A3k Abele] A ete]
711271 B 2ol glow va oA 553 d8e s A 5

= A A (standing)©] ATFL H ST} ST

5h ool 8 ESW A27FAA FAHSIT v BHFNA gt Mdeld.

52) Herbert Hovenkamp et al., IP and Antitrust, 2010 Supp. §3.2 3-3.

53) Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942).

54) United States Constitution, Article 1, Section 8

“To promote the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

55 9 BAE, 492.

56 9] HAE, 493.
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(th) Mercoid AF7158)

19443 ATFOPHYS Mercoid AHIAIA] S35 F&9 [ ALHAAE
skt o] Abzlel A Mid-ContinentA= 74§ dx]o] djsiA] 53+
& wAeta Mgl of WA o] Bl AiafAE T A A o A
|5 2 fee vE &2 AHEE F Y Aeldley 55 FF5HA
4tk Mercoid b= o] W] AbEst7] fs) §] AA=AE AFE
a1, o]o Mid-ContinentAt= 7] Z & E o2 MercoidAtE A|A4sA Tk AW
HYE E5de W 532 Fod AEs go(precise terms)oll 423
A olok st S3AATE AAFEE AEE = A dgde AAsE
= gl o] =& R RN S HAE FAste = AA Ede)
= AL olyH, 53dS FFEA ] odte] JAAH= 5 (privilege)o] AL, 1
g 5He W orEYH fosts somA 559 WHees 1 IEoeR
AT Bel g, EFAAT FFe) o]ole] whale] 1 I
e s AFA7IE A9 23S Akl #HEE Aleks sk A Eda)
o 23 Aol st UnbtHom RBity= BE AS] AEEria #A|
319 Th.59 Mercoid bAoA 1) Aol Al

(o
rlo
N,
o
W
N
il
r’l
=2
i,

-
=]
5359l G4 QA (integral part)o]al  AAH O H| 34 A}-&(substantial
non-infringing use)ol e A= 559 w8 Wyt 4&dvta ddst
H ©
= .

Ah.o0 o]

Aeg Atz sl dsene] WelE e A

==

et Zlolth, HAAA ALgol

57 o] VAR et 53d F&HEls T ZAFs A v -‘—5754?_ EEA}E 7’17‘
st ®W9E o] BE HMAAAH A MNA, 7104795‘111} LA
PYAE AFT F U dgd=2 A FJHA HAJA o] FES ‘?_—5*@‘?.1301] 7]??} i%
(claim or counterclaim)& A7 & Y& AZAo HE FdE 2o FrixE o

58) Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661 (1944).

59 91 HAE, 665-666.

60) Herbert Hovenkamp(5 52), §3.2 3-5.

o) FH ZlAZs e ol2e WEH EAAE 539 deded £aA g AFel
g & AAAQ A A Aol gle AlFol st 183 AES FAAZ
T AN F, ML VA7 Y FAES SEAVE O AT Bl AE
H AFS B, @ #od AFel 538 F 2 3H(material) T8 84 01H,

ﬂd
:“‘
S
2
_l_‘
3
A
i
®
Lo
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Q= A5 ZleRart BAE S algel® 719 wE Al Aol 53U
WA AR o B WA Be wo] AL, olF 1952 T =
s Ageael A7 971% sk

27 U] BelEe A, AgHALe FEe oo U 33
Ao gl APl SAstel 59U el WIS Adsglm, ol
ST SN s geldle 29s sl ol A9 ol
dEae 140dtZ e, AN 5 1 A8NNT FFsel go
W, 2 A3 AAA o Bae @A M AeE s

(2) 19801t 7kA1 €] 1= o 2l ef e
(71 Brulotte A}7164)
o] Al A ThysAtE &

el <
7 Al AEE A o] F 7719 B = goldx 7 Foll YRR
mw}
|

E540] £RHAT o ANH ZAEE 2ETTIAL Aol

geketsl WMEE 5 99tk 7AAEA Brulottes AH87I3F F 559e] &
g PR g 2AEE AFss Ae AN gl A7
o 19640 ABUWAES ANEF Oy A WA oS, 1T @y

8 mets A A

oz 5w
A A AHgol AT W B(staple) FFo] of

al 3% s I AFL
A= F Jd= A2 AT AAZ A YTt
62) Mercoid®Z2 o]F w3 E 19523 EFHE MASA §271(d)FS @é*«‘s}ﬂ 59
H FE& HYE ATFEH A E5d & dstA e dAAANE FA5A
o M EFHE §271(d)FS “EF Y A = 719 3l (contributory infringement)©ll
g R E T E3AAE O 55dAAY Y °ui°] Ebclol o) AAlETH
£3589 ZAANE FAstE B il FId& &HE A, @ FHEAY F9 ¢l
o] Bt o3 AAETH 53 r|AgHME FAH= EH—E— g F A=EE B
oAl AgHelY AEdE RAste A, v @ A = 7ol digte A4l

E5de BEE FHE AYD Astel, PAG FARAY 559 ¢ g 2: ¥Y
@ dgow rEA dethia AL Ak
@ 10509 T) Qwelsel @ A g Wl Hee AR Yol o Fo{AH

(

A olF 535 d8HEls dAH LR O FFYHe] AaFHE AVIE Roldth
64) Brulotte v. Thys Co., 379 U.S. 29 (1964).
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Az AgE Az el 14 B 7L A deledl LAkl 55do] AEY
A ol o [de] SAAT RdHE wE F AREF st A2 59
ol S datlA soAg 7Ike "M 53dS AdAse Ao HER
olE WA QAN = ¢ "HArta ddegivhes AR de 539
Aol R ZIZWHA EFFete] gheldx sk A2 5ol e AEI 59
Aol oste] BSHA e AFs 719A duets Ay 22 @9etar Bk
then AW tHYS 5 AATE 55 57130 el s43d4S 7HAAL U
vl 55 AEELVIE o)A 2EHE FHEEE A= Aol 5ol ¢l
= 7Ite® Ao H4ES dolsty e @9etar ddetivhed) AoiH
< o= Agolx: 5SS SsjuAtelA QAG I3 o] HHdS Fl
7]l tiste] Fofstal QA omz 5ol AWy o5 9 7|ite] dist
o] RPEE W Poldat B Mo 53A Pgo] HE Aow wd
SATh Yok uEee SSUAT SSE571e A e
RAEE UEF A9 E w2 9wttt Bk o]#E Brulotte Al

Ao ARe Agupgdel Ad JSsuA AddE e nAxw 9

65)

66)
67)
68)

69)

of Aol VR dHUe FHAAL WAL dolN 2dEE dE AL
AWeA o, Aoz wolopd ZPE] FA AHoAM FElF oz Hol o
3y 7S sEEoEM A8AS B AolZta ddsdd. JAHEF diRdS
2ol R WAZLE dolAE doldas BE At 23y 1 NNoR ol
Ao 71t Ao 2A O A2 2EHE E F S AojBE 5359 EAE A%
A8 Al AbF <2 (deadweight loss)S £Y 4 9, v S AR FHAHE ¢
7l AAA Esdel 7123 2EEHE TS F dol 2= st TR dE
918 FAT F AvE HS £ Brulotte v. Thys Co., 62 Wash. 2d 275 (1962)).
A E(F 64), 29

%@%(% 64), 33.

4 AE) A Ethyl Gasoline Corp. v. United States, 309 U.S.436; Mercoid Corp. v.

Mid-Continent Inv. Co., 320 U.S. 661 (1944) &

Z27] A¥dHde 53538 S alasel tete] 53y 2 FFE Ao Rk
ojffZ 535l F&ol 7% IS AdBEFASY o] Fo EF et obd Ak
< OJFE & AVE AfddE 53 8 o] WolEoAAA HAYT. 53] 1960
doiel 1970 d ol = “Nine No-Nos”2 THiEH o] S3dol it Aohzte] x5
A A2 SHAAEA A E5d F&Hds oS SuiEHA A

i ofo

SRS

L, ]

S |



(1}) DawsonA}7170)

Dawson ARl A SIS ) 53yl #3 oY 98S AESR &
S5 2712d 3] ek 43S W gk o714 Mercoid AHAIA 2] A4l
o BAL WERHA MEOTE S AR 1 FeA] Ao 3

7Fe= AR oRAM, WM E(non-staple) A|FEoll thatol= ERQlE AAOoRHH

WA § e ARE —?«oaom dthaL sl A st of Ao st 53
H| B Q

o] 19821 Awa A H ¥ (Court Appeals for the Federal Circuit, ©]3} “CAFC”)©]
HAHE o] CAFC7t F& 539 #$&9Y WEE vs #2E5S dasHi
Hrt

(3) 5314 & Welel #% CAFC #4 &%

(7}) Windsurfing AF3173)

CAFC7} Aoz A% A

A

4 dge AR BE Are 19864

70) Dawson Chem. Co. v. Rohm & Haas Co., 448 U.S. 176 (1980).

7 o] UYL Illinois Tool Works, Inc. v. Independent Ink, Inc., 547 U.S. 28, 77

U.S.P.Q. 1801 (2006)°l o]28 T B3 A &9 ZAE thFA "ok

19823 CAFCO A2 v=o] 53 H 73t @ B354 3 (pro-patent)S W7 S =2 33

O JA2 FAY Aot volrh 1988 d vl o3& 53 FE8HEE O AT

3t 53] HAE 8718 (The Patent Misuse Reform Act of 1988)% #|G3tAth. LA

a3 B8 27123 e 2L F 7HAE FUHE AT <@ S35 dig A
o ApEoly ol xE ARSE A9, B FRAZS 18t 5o o
g dE e golday AFY Ayt E 556 i A golds e
o AFY FulE ZHOE st P, thvt O EHAAVE golday Fejo =14
A7 B35 = AFH FEE AZAA AZAMEE 7/t YA Gofok g

73) Windsurfing Int'l, Inc. v. AMF, Inc., 782 F.2d 995 (Fed. Cir.), cert. denied, 477 U.S.
905 (1986).
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Windsurfing A}F71°]th. Windsurfing Int'l, Inc.AH(©]3}, “WSI”)7} AMF 5©] ARl
o feEMFHE #3 EsHS v Fse] diste], AMF+

WS ESANHEE o Qo] ANAAEC] wsie] S2YES] FENS
AT 1 AFE AT AL aTE FHL FoRA SANS B8
vk FASA 2 o] Az ARe 55 sroldzs Aol N E U
HEES FASA Folok @ oRE RIsHE o] B3AY wgol AP

Al o7l
CAFCx “5381¢ w89 W= S53xs) F4o dig A=% IW

(affirmative defense)ol™, ¥ il= 53]@dX7F 5354 dloo] ‘8|4 = AlZE

2 M ] (physical or temporal scope)E F-FotAl SHFEdo=

oF7] 8} thi=(with anticompetitive effect) AF S

th74) CAFC+= “ghold o] ARkl maarh A4dstA Aeojd &

A] Aol] A
U AAS Avshs Ade] A=A onrE AR F79 dRds A
siehA] wobob fhths o= BAE AFEH 7] waiel 537 el
NP4 ek dEeglith. CAFCTE At Ati<lo] 2R T

(public policy)’ s 7|2 534 @& o] RAAQ 7|ES vd Ao
2 Holy HbHAA g I (anticompetitive effect)2} 3] CAFCe] 7
HAde] g7 dAlsk= AdA o thste] =gho] UTh

N
°
)

(1} Mallinckrodt A}7176)

199213 Mallinckrodt AF71S 53 AZld #3 ARSto 2 MallinckrodtAH=
dlde] ek B X 5ol ARgstr] flete] Sk FHo AsadF U= WA
EHE doE £ JHE Bulv FXE Wl dujstAA FujRpak AL
& (single use only)olgtE AFHETE 2o HAEd dAwjegled, dF ¥

| the 9o o2 AFekel AHgFHES 4 MallinckrodtAb} 55 e

S

o

74 9 HZEE, 1001.
75) 9] #AE, 1001.
76) Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700 (Fed. Cir. 1992).
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Lo

= (rule of reason)ol| 2]k H-A7

toluy Eslfe] wio] AFEA Fe AbdoAM = 5sdAte] Algkol
&lof o] W9l ellA el AlAl oF &
Hol delde] 93 el A =

P = olzk=Al ofF7F AAd 7)ol "Arkoar ddsiithn o] w4
olet H|ZE RbAAA g3t vk stoete wAld A9 2 AA R
=AW fuko] oyt 55 g oAF= FEAdY dFd we HEH

i)

Qi
)

o

Q2 2 orr oA & oox
do
il

_

Q

[e)

(wrongful use) THEE AYS WA=, o A staAle 5399
olo] E

=

A

F&ol s mAdEANA «53 o] FEEHAEA AFE T Qo
= i

A7 Golol HE FUES 2ld 5 ATk FEelaa W) 96
= oBAAYY Sie] 9FHUEAS #uE "at gk FAAAN 9w
o] 4FHA et HivtE S8} %%%} ](Wrongfully) A}%ww e

2 I = YHEo] Fdk(wrongful)y Aol dwbHQl S x g}
= AL olyrpretal #AISHGIT ol & Eﬂii HYe 55 %—_‘,’SHQ A7} E3

M 9 BAE, 706.
78) C. R. Bard, Inc. v. M3 Systems, 133 F.3d 860 (Fed. Cir. 1997)
9 91 #AE, 1373.
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(2} Princo A}7180)

2007 29 ITCE= &% CAFCY 7]3kE FH Aol whe} HFA480S g™
Al Phillips X538 5 ES B¢ A71A ol d o] diste] A%
A9 7hA S (Price Fixing)e SIASHA @¢kal, sf7]=] gfo]id 2o EZ3hH o]
AT G 7ol AVEolERE fAVEE T AAS A= FH
A= dA7IEolghs Aol digh o] F-Fete] ol AT F HAE}
Hol ojuslt AT ¢t Bkt o]d tdte] Princo’} tHA] =&
alal Phillips, ITC7F e AehS 87 gko] mha} 2010d CAFCE= ?ﬂd%u
A2 o] Al A FA7F ® Phillips X539 53 ES B3 #71H 2ol A
wol=<d A=7F ofYetal #Este] Princos

A8k Th. CAFC= W= 9ukal &7}

=

CAFC ¥d5<2 5319 w8 Bl glo] w344 av dEe el
] Ttk ol#e AL AnHor =39 ¢

& W A8 garslE 296l Ha gk Agmudel 587 P

80) Princo Corp. v. ITC, 616 F.3d 1318 (Fed. Cir. 2010) (en banc). ¢|= BF=x ITC FAHS
CAFC7} 122 37]3 5 gA o]Fojz ITCe &4 EHo| thd CAFC AL
dAo|th

81) ITC Final Determination (No.337-TA-474. 2007 ITC). # % 2002d ITC “Z*(©No.
337-TA-474)& Princo’} Y3 Phillips®] EEEFZ 43 A&d AL L AAZFAAE
Phillips7} #4218 ®FE37]€3H Sonye FAESZI<€7tA 25 XA EFE
(patent pool)ell ¥ HAIFHEE Princost AAsHA FEG AS 7iste WHO=E
55d F8AHNE & olF Jal 53dAS AaolA FAL + U (unenforceable)
I Bt}
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73| 2 Saami Zain, “Misuse of Misuse: Princo Corp. v. International Trade

29l
HAAZ =Y (F 46), 114-115.

1

Is]
pil

] %

Commission and The Federal Circuit’s Misguided Patent Misuse Jurisprudence”, 13 North

Carolina Journal of Law & Technology 95 (Fall 2011), 117-146.

83) Aronson v. Quick Point Pencil Co., 440 U.S. 257(1979).

1
A

Applied, 11 Fordham Intell. Prop. Media & Ent. L.J. 671, 709 (2001); Princo ¥+Z ol o]
9

o

e

AUTE8H) W= CAFCOl| A
82) )4 © 2 Katherine E. White, A Rule for Determining When Patent Misuse Should be

(Brulotte AF71),
AR, A4 o

84)
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1961. 12. 31. B& #9505 2 AARFH eyt EHo+= E5d +&
& gtdol flAth o] F 1963. 3. 5. WE A12935 = U MAE 53
zo20 53] w&el #& o] AEHAT o] 23 A1 55 AR
71e} 53ol #ale] AgE MR A a2 dEE P8 Edth e &y

T HER 559 gl 33 dvxds Foug Ad 74Ee &
A e ASA g9 A E cdaletess ol Sede F8E low 5
SFATESN o] & 9] L 1973. 2. 8. WE A25055 = A& NAE 53l
A A2z vk s A T A= AL 2, 4, 55E WAEA &

=4 g2 A3zt A4 LA At AMEo] F7HEATESS)
o9} & EFHA P B3I 23S 19760 E3H(1976. 12. 31. HE A

0 1 FUelA A
EE RIS

2. EH¥e F 3

of Bate] AR

3. B8 447 4AAe §

o Adel £3NE TS

4 TR % 539 7

of BA& Warste] Elol
?olE A BE AA= G

s BHwHel 1 5dFe & 39 o)y T olF glol F
94 Fre AARA Py
el

7tst A&
P - A=, "5 FAs,, A 2012, 246; A
H‘ﬁi A118 A23(2007), 166.

i, %
W 1 ZRAA AR BAWTO 1 5 HAelF 39 ol AIE o f Hol F
Wol A 45s 494 7R AAHA ofUe o
2. B8 HolF 3d ol 5HE, SHAE, E51E £k S 4T YUE
#oto] JFH olF glol AFY Y=} £HAOE FTYFLE FENIA 2 o)
358 HoF 1d Uol 5%, AR, E571% wt Ss el o AuE
Boto] A ol glo] AU AEe) xHoE £240B $5AA 29 o
4 BSAAT BAAS SFe RGEA ARstel Aol Trh mE FW AFA
o Abglel &3l Fhetele o
s Ewge @ B8l el 1 A WA &34 ofuss Wl o3
o BAE gusel B IS EE AGDL W
6. A2l Welol &akA olsti WS FgstAl T Eelo Aaw YL
el g
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2957%) MRl TdlE FA =Tk, 1980 533 (1980. 12. 31. 'HE A|3325
@)l A Als2x A 58 F8ow FE= 9 T Azl AEsto

g Ee FIReRAL, A3T el AEste] 3d ol olE} she] Al&ste] Ehs
T FrhekL T4 1d el E 3 ol o m AFsuA Ale R A3
“thut, o Sapdde] SSEddEtY 498 A ofy @ Aol o
2 dupreks 9AE el @ S Als2E A2l iAdd A=A 3
F Foll sdehis Alsze Alesi AAHAT) T 53 A52% A2
Zh2e) F7F B Al R Etete] Ee 5599 w8 o s g
QA AHFE A o FrHET Asseh Aes st Al E ALl = B-E)
i S5 SAAk 28 A5 R ofyel S5 A B 6
A e A2 9o A9 E5Q 7)ste] BIA =4 - weAS 3
Ak Aol 5819 SR gtAlE 4 lrhar Eeopof g}

(2) 5319 =&t Aok SAAAE A Al Bk g A

|

198611 3] %(1986. 12. 31. HE A3891% AEMA)oNME= 534 &4

B3k A52z27F 2 AlE A 1 tjAle] AR AA ] Aol s ASIERE
Fo] 7]Ee E55d &3 HFEEHAY 254 FAE0NH A HE2
A1z WA Az st FhH= As1x A1gd Zrso FAon o] uf

8) @ th& A4z 19 Pt A 5ol
1. el A AA 7 S dol
ol THelA H3d dd8
ESZAdYE2RE 4d& F 43
2. 53 3493F 33 Yo 53 F, EHE, &
#ate] I3 ol m°l A A=t 200
3. B3 AT A&t 3d oY B3 F, 534
3} }\g/&]—ﬁo]] Al AF3 o] §glol A A
1A B o oy, O3 EsiEgo] EHEUUERE 4d& AHA3A ol H
—°r°ﬂL o9l = gt}
4. 5 AT AA AL s BF3A AR Adolvd 57 2 S AFA
o Aol £l E Ttk s o
90) 2 HAZ HYE(F 13), 186.
o) T =3 (1986. 12. 31. HE A3891%) ASIZ(EAEAAE A AA) @ E3ud
o] B+ ZA59 19 Fste Ago I SIHE AAs A ste Aw 1 57
o] E5 Az e AEAAAAC sty BAAAAY] sEte] #ste FoE

o H LTI
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2]
EedAANEE A AREE A7) flste]l Ssdds AAE et
A= A7 F7EE AT 20050 A 712005, 5. 31, A|T7554F )0 Al = s,
A=l ve] WS 91k WS A Rsty] flste] SJokE (ol ok AL
of dadt fFaidd, ookF Abgel deg AWV ESE XIthES Tyt
2b ek w7kl o] XA e meolgt bl 1 ookEs FE

L5 Sy XS davt de B9 44 ARE A 5 ds A

2 F7tEo] #a 2ol o= gt

A7 & Atk ohek, 1 S5ude] SHEAYLRE 4de ATEA of T A
ot 2elstA ohsttt.

1. 3ol HA - A 7et 271@Y £ tERd Pl Aste AT o8l

o] Al&sted 3dold ol AAIEHI YA o7 -
2. 53jdwgo] AGe ol ffle] ALt 3dold IolA FF IHH R
AN A Y AY, G Axe} 2H0E FUFQ TE FEFLE FF

NANA FF 7
3. 53 EAVE AAEY sEs BEEA ARsd Adgoly =7 2 suAF
7o) ARl EdlE Thek S A
@A 1] FA o3 FerF ™A otdAY HoE T F fle Afede
O EEws AAstaA st Ae EAFZCAA TEAAANEE A
st «AjArolet e AT F Ao
92) 199533 9] S5 A1072A1ZA4E F7to] BT AT A Frtel st B
z, “5sd o] AL, Aetiga W A40d AT FA110E(1999), 288-292.
TRAAAA B AR FEst] A A ESH All62A1FS A1072A 1A
159 A2 g AAe] e E5H AKste 2d o) I SadHe] FullA
AAEI QA otydts Agole ol @AY AA o5t e HEow O &
dde HALT F J=EF AL Aoy, o 7AHL F-v] FTA L& we
2011, 12, 2. A5 WA oste] AAH AL ek FH A5z ofsty o] W A
Aol FAe Allexe] FA4 WE S3dAe HA2AFIE BT Ao o 55
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oA A ww oz 9o &

79
WoR MAHN, B3 SHAE AH A

uhsh e Bl guEAE 4
A9 Shtel ol 1 B wge] AAA A Bgatel olst FG o
dol @Al WApEoler & A, WrAe] glo] REE AA} gl wol
ste] FAHoZ EERe] Hol 9gS Jgw 1 wPe ANHE 42
Az AAEA EE SN 5 ATY S AES sk Qe 539
Aol A P ole)e Fiu 1 wye Axsh: A BHYH wFoly
EalE 2 wolmz AAA Aot YARE Aold] FHolw ofstutin B
WA dg A Ssuyel ue Faidel 3457 doletn sdetE 59
Wy AuAol P 1 B3k SHREAR sl RAE B A9
of Wug F9ols 1 Sl 72 YelFH wE Sl B APE
Mg Ago] gl @ dedgol sigstel 854 ohgtha wolok
1, 598045 9YSe dAoRAE Ssude aHd 7t A
dgol AFBhe Fuol At S T YYE A7) AT ANEA S
ol AnA ol jatel A¥ - BET = vk BA Sk

sk ol 97 WA S depes SsAN gl TEAG
Hug Ssl7e] GAsh peistel wolsh ARk ojsh waste] A
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o] H3th o7IHE olgup FaAdde] 2eE BeldsEe] B
bl ESA gt o, ol Sell f7R BAS 5519 4
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19 719 (5 8), 11; v 53H A2832E FAHHS dH7] QA IFPF 2
< 1HE AL 278 e HoAA FHEHAN Anexdes 18T & s
o ol AL st IYA ¥ A Holrt I

120) eBay, Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006)

121) CAFCE 2006 eBay Aol Uo7] 7R o A 43 Asta &5 do] A
qEE 7EHer FAATAES dAITE IubdH(general rule)S HFAH H &
ST

122) 217)4(F ), 15.
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o] Aok mi7HA R ALt Hs ¥ s3Itz = CAFCE

3] 715 FAF e steldte 53 3siAE A A 92 FRAND A A
AdsAY Fds AAANA sdg adE He Ag a8 AT
ATkl FA|EATEI2S) AEA S 2 CAFCE FRAND
F 3EE 4 gl &d(irreparable harm)2] ¢ 5l

Ade AA k= 3HH, FRAND AAIEE 43 ow AdsiAy d4
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123) Apple Inc. v. Motorola Inc., 869 F.2d 901 (N.D.Il. 2012)

124) Apple Inc. v. Motorola Inc., 757 F.3d 1286 (Fed. Cir. 2014)

125) 9] BAE, 1332

1200 ZHLE FAE B E Aed RE=RDZ FAAH T et eBay 29| 3 EE
Aed £ % BE APF TAFG Que 90e FEA/A 2Evn B
BEZHL lolZ2AZES YU AV FARTE oF flvky /et
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127) - Microsoft Corporation v. Motorola Inc., No. CI10-1823JLR, 2013 WL 2111217
(W.D.Wash. April 25, 2013). ©] AbA9] A4S o ALt AH AL FAHA
BYALS FASL 14 FA ZHE WA RAND UAESE AHol WA oF
HWEg AMd el 9% Aol ofldtE AAE I vk Jou, o FAaAY
dho] ol A& W of}t Akt AFed #HI ATdoUATE HolA FH
A A S BASE CAFCY YAl FEHA
EE W YAl thstel S8 FE Hro
=

129) Complaint, Bosch, Docket No. C-4377, 2012 WL 5944820 (21 Nov. 2012); Complaint,
Motorola and Google, Docket No. C-4410, 2013 WL 124100 (3 Jan. 2013). ¥]= FTCE&
w253 AFTAH T/ FRAND ool siwshe lolgtd AAARH a7l 3
oA My A2z 9fubo] olybgls FTCH ASX(ESAT ZAAWHE F4) 9w
o] 4¥d & vy Hi S

1300 Zdoll A TAFAMA FJAMNHE £ WE,(Das Gesetz zur Verbesserung der
Durchsetzung von Rechten des Geistigen Eigentums)©] 2008 7€ 79 AW3std3 &
E335te] 20089 9€ 1¢ IEH H ow, oB Edd ZYEFHL FANHATA
o BA139= A1F A2E), EMulFH A o] wkE WA AA R {53
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A7F A= AF HAlTAE WEAEF Sto] vlmAE HYd dAS AFS F
ostal A Rk 53zt HalaAFTE AXNY F v FHAGE =
oAl HAMAIA WA ZAAAABDo] =95 a1 It Fdo] FAAA AL
T&9 ol gk Fol ALY o] &gl HAE {5t dd 8 E S5
A5 5ol oste] dodd ¢ JEF rAE] k32 Y 53+
55lde P8ol #3 AL glom dFHor 5o HaHe 45 FH
AFAE FTste A AL A8 dA 2 FAEY a8y J9FQl A
Sl 718 FsjwAE Fsks Aol Adkd 4 k1)

5 ANYH Y-S 2009 Orange Book Standard AF71olAl 58 3] =44
Tl JojA SHFAH ok Wl ojste] 53] A PAt AlgE
I ASE AT 1 ol f 2 P AAEE A-e] HH AN F

H o

Bh

(1392 A28 A2%, A3E) ol mekHlo] WA AP Uk HASY
Fo el 7719, “5HWe BE L FHE AT SIYW B, A4

(ol

AT A48 A235(2009.6), 4 ©|3F F=.
131) 5 53] (Patentgesetz) A24F+= ZAPAAAE FF2 ol #3 AolAY ol &
gl Afd Y 81e TEFY A EHAN 93t dAE F YEE U

I o] At Ut
(D) o & 371 52 A5 dsted, ME ArdlolA dH o g3 o] &of #3
Ghuletal Agte] Esdel o3t o|F ol & Ao F3te AAHT(F
A A H)
1 AANEE o A7t ESAARRE F4F0E AP Ag
AASE e gk FoF Hoy myagoy AHstiad 4
2. 359 oo wEt ZAALAE A7t L FEHE A ¢
2 ANEE dode AV AER)ANeAY E5E s
E5E AAloA Revwtes BHE ALY & gliod, o2 4 5 =
ksl A (e)AIzbe 99 éﬁiix}oﬂ i3t ZAAAAY &<l g Ak Aok
1A A1z 240 FFHE 4, 291
2. AF)AIEER e B3 dH ) vlndte Aale] Zx2Ql dHo] AT HAH
gulE Ad FUg V1€d JAEE YEHE A5
S8 AAE AAAE dove AV FEANAEAY SSdE e AAd thete] A
3t 2o 2 Rkt A Al A (Gegenlizenz) & A4l Al §213l=5 A& & ).
132) 98] A FF ol mE FALAE 5t EH A st FAFAAA
Ao AAR(ESE A107F)0] o] FoAA+= AFAE Ao|7t Urh
133) F12 =IAYHWHLBGH)S IMMUNINE’ AE ALddA 537 AG3 o] F 9l
o] EAIES HEAS IR BRI HE TES AAFI] % o9 A =4
A gg oz B3 JTHBGH GRUR 1887,747,7481)
134 BGH, Urteil vom 6. 05. 2009, KZR 39/06(Orange Book Standard). AFA13 W] &-& A3
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2
-5
=2

Al 27 ¢}

rir
2
[

ol F-hets AAE A= 5 A fFE Edteior drhs 9T 83
& Fojsto] SsldAAte] ARz FAE £ Aow nin FF5s e
2ol glo] S A kel mE IS A4t I 2E SIS
& AN 23] FHA el s 55 AAE v Aol wkek A
S|
=

18ka = Apell thst

o1 Ba7h s wAe Ak S8 e AL
= [e)

kS AAT AV} A&

El7} AtE = A 52 ¥£38le] FRAND A# 2718 WA A8 A
A A eks At o ghthar Hkth gk AR Sld GAA A EHE
dakagol whgl Ao Z(in good faith) A4 3kAl(diligently) E=53]AAFe] A of

of vpgslor Shul, 1 AFoR ANHIALY Hk FsA B A4S

A3 A TH O 2 (promptly and in writing) FRAND =Z=71ef F-3st= A%<
A2 7 F(counter-offer)S slioF at™, EF53AxTE AAIAFS] A 2E A oF

Z A2d 0. Z=x.

135) ZUESY A242% HAHO YA+ FAR FTFY o|ds st ZAAA A
SlAEE AFE SHTAYE AR 22L& 55d E8o 2EHo 28HT e A
o2 "ot}

130 ZUTHBGB)Y A2 Y& (Treu und Glauben)2 Al Faf| & (A 157=%), A Fo]
(A242z), FH] WEBAA307R) 522 B4tEo] FAH ded, 2% SYH
H A2z AABA ] 7122 S ol XA ¢gn WE AAE #Este Iyt
o7 o3 Tt
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= AT Wz Y dACdA QA= dddl wel AARte] 55)AL
€ el st AH3 HEE Aol v oS FFstojof gk
Hotth 37 o9} o] FF5S AR} AlV|eteE AW FALE

7} &7 5 <Y Orange Book Standard #A ¥} th& oA dddte| e} &b
5do g4l WY FHoE AFE WErt o adHThe

A 55 Aozl SN SAHTAS dAFskar vk A2
35 sk fFAbeAl S8l e A8AAAS Felske A B AP ¢
H7F A= Aol dielA 1 Hale] AA == Aol FarE & 5 dvkal qf
Aeta glal, SAdTEE =dA] Ads AR Aew Hop a9 - 3t
dolgh= a4 23s daow shx o I o] Slo] W] AR
AdAshE SAE vk dEeM SAAETE AL e IR EE 5
sol FaA7E do] dElagel slgithe A E dE 53R Al104
x93 x3h, AL 2 AALA ALl o)F 3 Fo] & It

AN SsFsdd me SAFTHS FAYPH0 Tl ol 1 FArt
A o dvkal Ba e, dades AHY s3GEHEAN A3x), 79
g APQAREHTAY A3x), EeA4T AWTHGEHTAYE A19x)e] P9

137) Huawei Technologies Co. Ltd v. ZTE Corp. and ZTE Deutschland GmbH, judgment of
the Court of Justice of 16 July 2015 in Case C-170/13. A-M ¢t W &2 A3& A24d 1.

=}
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138)
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HJQ

9] Orange Book Standard #7Z2-2

g #El & FRAND &oFg W23k dvkd =

Z(CIEU) #H4do] Y dA AlHA I

12 BUR A7 REZZ(FE) tsto

dg AF Zo] fygelA= FRAND &¢F 9uto] AAY o2 &3 & Ao
Alzte]l At 59& x5t FH 47 HAddA AddEHe SANFTAL

Fol A o]y g AAY {4ty W ¢S BEstE steAdo] Eoh

139) EESHY A3z AARAES Wt FFY o] =& EAE 3 2o

T AAAANEE dAstE ARE T3 A, ole HAIALEEY A

g Ho= B 5 gtk

AR "B S0 LR UORAEIG ofRICHT 2 EF.AME5H 24 9 FX

Ao Fro #3F HE)E o|st “FHFAH R FA T}

>
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EUZ|5Z% A102x2&
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v 5 Axe HAo whgittal A EE AGol= dge] AR A H=
PR J7E & glo] SHEAYe] AeETa Ba ek onk 7
< S5 aaEel dol FdI o] Hx A fnke]l wE W The S
Hagd 2ol A dA g FE= obA] e X &2 Aot

A& Ao AT fEY] EFES #H Aol UEAY A
ggaAe Hed wEt 58 3s] SVl AFdE ¢ dvkar Bt
th142) A 7R 14 AR A FAA WAL= Aol FRAND 2hefsh 3
F55Q & A 55l wste] ofEAete] Abolol A A AT wAs ok db=
Mol gz ge] oFE telx| &a gernz B 55 ZASE
AARTHe] PAE A& A1x A3l sfidsts Ao=A A9
s Zetstdh olF THAE 24 AR A A AL s ARALAE AR
Aol YT =22 &g or; FRAND %719 gho]dx~ vbs o E zhe #)
(willing licensee)°]l ™3l FRAND &hofst 53¢l 7|23k 54T WA
&2tu %] e¥ow, FRAND X719 gold2s s A @l AHunwilling
licensee)i= FRAND 2}ofS- 21E|8lo] S wWE Aol oy =2 o] st x|

AA SAZFAE Adshs A2 ofyehal ddatg
S Tl N EAE FRAND 319 eho]dxs
licensee)® Ko} & 7 53¢ 7| xsh= S4TAY PAE AHE(HH
A1z Aol sfFeetar Atk o AL RSl ek A o)

t}.143) 2418 AWt A3}
9]

AV Zh= AK(willing

¥ = "THMMEOFAICE T 5 &5 IE 0 g,
%7{]@%9] S Agsta Ygon, AL B

BHo CEAALIME T b T L OBREI T 2 BERILE Lo 2 g, (EE
shol ME S Ee] WA Sol B %@%Xl‘?d«l A e vhE k9l 2016
ERE w% AL 4B T Sl

143) 24 X]aZH*Ji%ZH%i.OJ u&%—& FRAND 3tefo| w2 ZEEF AR o F 9t
3

o #7o] ot S5Mel BA7 EEEAZ glo] FRAND o] we 3%
o A7 BE AUolH Aol AT & Ythe w2 R FAHL B
A EZESC /1@ AP AR WIE =EHA T A0 B 5 Aok
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7128tgiet o] ARgrel A WL

144) A &2 A3 A3d 0. F=E.

145 A &G AHA 2011, 9. 14. A 2011787092 4. o] AA9 ALE oS3 o).
T A 222 dARSIAY] wWrtzEYde T 19 234 GAA v aS
9 AANEH wHA P FGIFEAPA g o] &g AkS AAsta, dAI o

&
§2E AESHEA 22 FE AF - FFst ok 2HY S AA DA
& AMNEE Hro AEY o AYS APsHA HHA Ak vtg Fof w7t
Ho ZFo=zRE Aok A4 Agdes AUt ofF wWrt2E Y FAbEo] &34
of wAAY FAH W& T2 Ado] A= Fo WHoR Fo|E ALsta &
glog ofF AF - FFsAT. ol AAwS B WdnS, 2 wFAe] AR
2090 WZtEHT7E 29 A 2]l Aol A S| waA et EAfe] T Ab
SHA FEF st SABHA A viZtzEGIE Az FelE ASD A5 L
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283 ] 8- 1_'_“ i



% ol wkxE el diste] WA el o] gFe Adsh: WSl

99 dgor WHk 2vAel oo AT $elst FYsria
=2
H

'% - S AN
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o2 ANG AISE e Anse] A% AAFA 28 ALARe] A
of Wksh= AA7|Eh= o2 A P82 Qs ol 7]14Ek3d

A ol E F A aFeld 8 14 M-S BF5F 9 Ze] 54 T=
wopll A sl et s AASA FaME BE Tlsolu qrAel st A

146) o] A& AzZFA M AF oA FHAAY HIAE 29 AR AAE A
Atts A A 9wzt ok ey o] A 244 AERFTHANETITH
2012. 4. 4. A 201141456 27)2 ol g 14 HAG Z22& o] 3HAR
2 ZAAHE fHke] oivgt FPAHE 219 5}‘/}01 2ol ool
o AAS BHHAEAR o]FTE - olFHl, “AFERES o] &F 2
A ZH 3 o5 Law & Technology A|7# x1]51(2011), 141 °]3} =,

47 QAW AdAY 2013, 12, 10. AT 20127F38921 BA(EA). o AAL] AL
= 923 2o 93 EL o] EnF PP(Program Provider)Z W4 ZZ 138 A2 - Fuj
3ted o] & A AHAANA AFIEA LE ALEE AESE HE HIAEAIG AT
183 ¥alE o] E8F SO(System Operator)E A7 = AGA WE FAo tfd Y
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D)Lzt Qdod, 2006F 1€ 1€HE 20119 12€ 31L97kA 9 19} W45 2HE o

g H2E o] & ALe v 1@ 9= 4 AZsty, o et 1 RD(Integrated
Receiver & Decoder) RIS AX g 7l2d d1EY WF AAES o FA 7|3k
A4 o 61d T AFstA stttk Aae 9 A 71 S dnEdA HE AE
Eo AgEE Y HAU|FoE AFsPa, e WE HFE AR B e}
of HOE ol9F AlVlatA &tk v duEL 2011d 12€ 29 FE 20119
12¢ 28Y7HA 339 Z2A, A 9 4 AZ=E ol & Aol T A TA W
A 732 A JAZFAE HAF AT I ¢ IRD AHE WS oyt
A, daEol FEF3e YFANITE FAStY ol E A7 AdA OFE 799 AA
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T2 AZAA A} E o FE ste &F AVIATH

4

284 ] 8- 1_]|



el

!

F 57| ol A

Al =AY

A ol A

o~
T

s

Gl

VEHqew
of o

Hr

o
Gt
iy
il
)

—_
o

}] FRAND

5

Heael Bels

g Sol wFe] &

3} ol

= AelA 7]

]
ZS|

el

%
il

3} Apolel =

iz
=

o}

T

o] FRAND ¢l o]

SHA

= offtta HokEol of AR &8 A7)

bl o] ARzl

5]

i

)

ol

N
e
NF

)|
=

G

Fol ofe] BAHE

o H]

==
RN

o
il
N
e

el

o

o HA%

&

P

E
-

A Q% ¥IAE9)

Mo

%1—

=
<

)
—_

N+

B

el M 3

-
1.

3|
pul

b

of of

of wah ZARRE Aol

ok
2

7k Ltk =74, FRAND

=
=

S|
A

2 A Aelw

2]

w2 419440

¥

o] ##H7k o

2]

st

of Hyets It}

=
T

‘&l 1]

285



il

3
s

—

<R
=
B

132

SRR

=
=

BAAA S A AA

Foiehe

9 APAe] G9FE 2FAUG

S|
=

1
T

s WAl

E
=

A

ol
il
-

o

<
7

A

il

o
)

&

iy
il

blo

EEEA WAl )

el
r

o} A9 32

=
=

Mot A A

ﬁo

g4

a7}

CEE ]

ded-8 gl Adzg e

=
—

2. FRAND &efF Qdbof u}

o2
JJJ
B
il

bl

5]

HAE 2ot

o}
p

3
S
aig
"o
1o

el

=3
o

i

3

s

KN
o

A¥

ohet FAE A ARE

(patent hold-up)%¥- 5+ o2}t

k52|
E|

53

191

E
h

B

(reverse patent hold-up)®] TA%= a3}

i 2= el

B
FEF U] 979kl

€]

)

bl &

5

sjukayslol o

Ak

>AH

o]
A AN
el A A AAIARIE AR S JFEol A )y7A] A7

J

3

<

0

A

R ERERERT

A g

e

QL.

PN
T

[
=

ol

)

=5

Far 1o

S

WREH FEee] 2A Aol

286



g} 295 FRAND #Hefe] &% zpol7h glom Zhaja AAldxpel A3zt
b R A8e e Aot 9] AIEAHORE RFESSE A e
B9 & A E S EAE A Uiy tgd JEiE wsteta
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148) Contreras 4= ZFF3}L7] 79 FRAND &eFo] 25 g3 o] 77[XE EF/F3}
I Jth. @O Multilateral Agreement(3] ¥ 3t G5 3e]), @ Membership Agreement(3] ¥
ez g 524, @ SDO Bylaws/Policy(EF 8779 R F2 o & W
21), @ Follow ANSI Policy(F]=ZF3}7]7 HAS F£8&3= W), ® Letters of
Assurance(LOASE 22 X A& EFEsHAAo A A &3t FRAND &oFS& ste W
2]) ® Voluntary SDO Declarations(&go] Aoz FoF oHE AASI= W),
(@ Voluntary Non-SDO Declarations((2F87] 771 ofd 7|8 7]do] AR e U3t
o2 3Zeofsl= WAl). Jorge L. Contreras, “A Market Reliance Theory for FRAND
Commitments and Other Patent Pledges” 479 Utah L. Rev. (August, 2015), 493-497.

1499) AAG T A =2]3l= ‘willing licensee’ ©] 22 ZFESAALY HsFAAH T Ul
st A3 A)7F FRAND 2o wheh gto]d 25 & 9dfo] Qe A folle A3
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g g glan, oW Aol g ARl AAE ool Hojof drta At
k153 vl=re] S sfel ok Eafufd Al Aol A A
5= o] gk FEl ARl AAEe 1914 AN A6Y
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e ]
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(general damage)®] 3+ FEl= ey HAAEES AMEE & vkl |G &
1915 v=Ag g disse] v gFiiel gl o ] & 58 2
FH, L AMRAEE e ol YFshe WAHeR &EIE IAT 4 U
L AAFoEA Eafuf ATl A g EE&EA "k o]F 19461 53
Mol oJste] &Eade] HAgto R JAAFEHAA 53 Y& wdEAdrk
b9k 3Fe] % A A H(resonable royalty)7} 533 e s thiEAQl Sl
Ao g e 7S Ao 19708 Georgia-Pacific $+415602] & 3ko] 714 At}

F7rd g vk 9 B2 ZAZEA deH AR APl dske] d3Fe

= 7FAA< #(hypothetical

153) 35 US.C. §284 A& 53 2t
“Upon finding for the claimant the court shall award the claimant damages adequate to
compensate for the infringement, but in no event less than a reasonable royalty for the
use made of the invention by the infringer, together with interest and costs as fixed by
the court. (% 2)”

154) United States Frumentum Co. v. Lauhoff, 216 F. 610, 614-15 (6th Cir. 1914).

155) Dowagiac Manufacturing Co. v. Minnesota Moline Plow Co. 235 U.S. 641, 648(1915).

156)  Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1119-1120
(S.D.N.Y.1970).
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AZ $85IL 9len o]F CAFC #el& F3dto] FRAND &efe] we 3he]
AAF A7 AL BekEa glo] e v=e] Al VEA SR o
23k gelA HAAR AEAo] ofgk & Al iztete] RE53 A4
=AY Aoz Bt

HEAQ FFES o 713 &afulA} A S = Innovatio IP Ventures AFA, ol
Y& o] D-Link A28 A, CSIRO W) A5 AR 55 5 Qlthi60) of
<= ) D-Link AFA3} CSIRO th A4~z ARl A &44l9l CAFCE X5
&) o] we Ealds Aol o] AAIE] A8 7] X (base)ot HAlL
H(rate)S AASIE 7S AlE Heskes 2 S Al Tk CAFCY ol#gh
Aol el 14 HYAA ZEE 72T (base)Z AW A g0 FHA Hvfrt

o
o
g3

5ot 53548 w9(smallest salable patent practicing unit)Z 3}3l, T}

157) Pulse Med. Instruments, Inc. v. Drug Impairment Detection Servs., 858 F. Supp. 2d
505, 510 (D. Md. 2012).
158) ZkAIgE W82 A3 A1d m. =

) vEol A geld AAEe 4He WEEAZ WEol 44 Brm gon, un
2A RN, Edd 5) AAAA BAz MU Bod BVHE 5Ee n
o1 Tk ol W] AohRa A AT SIw A Ldolel AEH Bue
AdBAe B fALAA Y= w0 BEE A8 MaslEel He 2
£59 FRAND Stobo] we a4l AAEE W@ WEEAZ Hot FYE

FAstar 7] W Eoltt.
1600 ZAg W& A3 Ad 1. F=x
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2 Hlthieh 53] CSIRO Wl Al2=3 ARIO|A CAFCE X%+53] A

e dElA AAs Al 9lol 5519Ae] RANDSOFS] of -9} gk
flol 5 4 FFEW bl AR RFES TS 53k TR &#
51 7leel AA 7HACAM ZE Ao R ko] FrhE THAE wjAsho]

of dth= W7t I ol lof ofell w3 &5 w=gde] My A 5

S5 3sol e Sl AAE 5d RIW A249% o]ske] Eaful e
B9l B Tl AEHW, AHAoz Awsh Adolels Taeel A
B Edlg FE-ASeteloF gtk ey S el adolA S
4RHoz oee A9t web HHYe tade PHe dsa U 59
Sepy ABeE A2e HeuAsl Quolelg Tgstel A wAT Ed)
A Tl A ool9lel HsAke] o] ) (Verletzergewinn)162) = AMA|F 9] {3
A8 22 s S A es grAstar vk o] #fj 37kA] &8
Wapolsl AEe Se Aol Aue] olstel Fa 5 ki) FAWo] 4
NEE $3A857] 9% BaAgel slo] LS MEFANAA meld
AME S B alE sk AFFA] a1 (ex-post Betrachtung)S 178 3kal At o]=
Afas e SHANA W wAH o Wzl vdse] AHE A
A AR e AR e d%e M 5 e A2 ndd
Aolthion Sale] A9 vlFat ol GelHal ANE HPAs s A5

16) HAZ 9 AHA 7] Z(royalty base)dll #3 FH o] WHAATH ATFZE Gregory Sidak,
The Proper Royalty Base for Patent Damages, 10 Journal of Competition Law &
Economics (2014) %=,

162 2ol F-9 55 Hafol tig S A T oF 75%0 4 S AATE el A
oo Y HeE AR EdwiEFS A stn ddxn d. AAF dFE
Alexander Harguth & Steven Carlson, Patent in Germany and Europe, 2011. 3=,

163) Rudolf KraBer, Patentrecht (6. Aufl.), 2009, 848.

164) Rudolf Busse, Patentgesetz (Kommentar), 1999, Rn.150(813 &, "3 H =2 A3t &3
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ChRF, FRAND Sefel] w2 /37423 £E5351d4e] A4l A f2
AA A oFo] AAW A Ftal 5359 ¥ (patent hold-up) FF o2 ATdHE 5 U=
of 912l Ag-oll= SRt Eauidd = AT A A
v Ao e ﬂ %o}&l Agd & vk H AARE A AHF o] A5

178) 9] Helo] EFEEF| o] W3ty FRAND Zo {3sl= ALz
o dtegt=s 8o A vFo] AL EH o] FAA Tt
AEA S HAAZ HYo] A% F2 2UE BIde Wl A s FHs
= & Aoz HA

179 a2 JB AZAGDTARLEE HET HE T AFEEAGALEE T4 ¥
Ao A FRAND &S & #r9] &3l Fo tdte], FRAND Z7oA 9] dAs
FEAes e £AMAATE AASE AL 5H AFo] gle & dAygdgeR
Rol 3 &HA &Ethy djoF A9, FRAND 279 AAZ Aol He oA
o &l AT HalAE EEE 01011 og AgE Sl AAol fle g Al
ShE o)A = b "Hoka Bkt

180) T 1997. 6. 12. A3196148268 ¥+4; tiHY 2000. 11. 24. A3 2000T}38718 5.
12 AT SHY 1997. 6. 12. A3 96148268 TAA HYL «“F= &uA
o 71E A EA duby o g wolsd 3 Y= EI FHIF B, Al o
FHo] Ao oslgts, & E oF|% JhsiAe datd e AU FRoE Qg
HEjo i3t Tl vl 4—“%3 SRRt ZRoR g FES HAGA H
Z2A e HYdA A= A= w7l ot )A & Aol BEE AHo|,
AL 7 AREE ofd Bgo wE REVNAE BF 718 A EFAY = A
23E FHY dHo RFHAL ot e Ao|rk i dASt Ao I FPol Y

22 g oe R Ageta Qi

18y 92 A= EudAde] EAE ARl JolA &g AAAGe] AR A

27 PHo LS e JEoR AL Utk 8 BHAAYH FHud Y

Agke] oot HFsle] B/ nHE o], T AYAT oo} AP,

=) Heh=E Al3ed A2E5(2012), 571 ©|3 =

R

= m[o
<)

g

e

4

2

o

lo

300 ] 8- 1_]|



=
Ealo] 2712 wheh Basolor & ol

=

301 .H “l L'.” 01[ 1



A 67

\Th)
rh

A =19 T

I. BEFES] F&EA9) N7 554
I 53H FETtA olEA B

57 G8iA B F4357) ol Aol A% =97t E
SO el A% SAME ALde Solel e LAl dajel Sl
of o% FFYAGublic poliey)l STA, WEFW % 7
(competition policy)el 1B Fate] ARt sHAe] B Waksh A

rr
=]
N
J{m
9
ﬁ\L

=59 wgel da@ FAZFs A da s BAY Aol gea Ae 9
9. W= ol WA olgir) felelAs mmd el HzhE Aol A
=89 Batale] BAE A4 xﬂ AR Aol EAsT dEdow A
B G BE TN BEAoZ A 1541 Sl RAAA EAolt). of
3 ndge B A7) 24 %44 AN WA FA T
o B| A Welol o|Aste] AT PR QAT Sl gl olfol/E

FE557F dWSs e} 2R HoR e AL Vexsd Ssvles 9
sk AAlZ S89A7E E587]900] Wiste] FRAND &ofolahs wio] =
7Fs RH(irrevocable) oF<rE Shlthz Zlolth. o]2fdk frefe a5 Ake] A

AN 9 AL FHE WL oG APAN AT L2168 48

= g} Sei0] el

i
an
A
0!
J{m
QL
)
R
il
_1

I,
E
Z
v
N
Y
p‘L

302 ] 8- 1_]|
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Aol o FAlA A A Thed AJ, o3 qhAlA A
HatE &3 FAS Fell FRAND #hofe] ARgA ginbaelo] tiste] Al
& Hosha 5yt e Vel me 2553
d AALE qrEStedoR Atk dAdolh AlA el A Abdl= 2014
49 294 v%@ﬁﬂ%’%%ﬂ@cﬁ mEZe ®H2|E(Motorola Mobility)ell 3}
o AEAIA A9 gE e SAR WY AEAEE2A 20153 7€ 179
HAP A 22(CIEU)7E 3Hlo] o] ZTE Apzdol A o] A= A9 w&<] 3
Mk g A4d 2Eys & 5 Aok
FE560 Al & #dste] v EUE 4 AN 3= A
o= Ao -ﬂﬁ(best)ol_ﬂ i]-’d(second—best)ﬂx]
ATolME FE53 BAS V2o At
7 7]l sofoF fvpar Hok
Aat wEsto] Aokyel
Hb g elel skl AA A
FE FAfel]l it qt&o] 7hestr] wiEol
ok 2R ARE vkl Alepge] ojste] sy sjAE = fle k5ol EA4
gy o] & weshE A T 5A FEtAlA =oHo2 Al
A Aol =7HEE Aelvk B Ay AePHA HES A abAlA A
gldge e T AMA &7 A

&
FEaGT A WA oE EEES B4l JEAoR YAk g oo xA

S

ol
ol

=

—

2) Commission Decision of 29. 04. 2014. Case AT.39985 - Motorola - Enforcement of GPRS
Standard Essential Patents.

3) Huawei Technologies Co. Ltd v. ZTE Corp. and ZTE Deutschland GmbH, judgment of
the Court of Justice of 16 July 2015 in Case C-170/13.

O FaE APHA e I A FAAY FARES AR FEekA Fa
| FARe] HA BEAC tisted o] AHAH AGE T GAASY A
gt ddstes Aoz &3t AAEAE 3 AEHER olvs BEEW,
g, #Hel o5t WA FUNE Ko golsiA RET F U d¥Hoer U
T Atkes AHolA Aol Utk olHF AHA F& WA Ha 2
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i
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Property Rule)X.TF <=3] vl %9 =] (Liability Rule)®ll tw}

[e))]
AR -
3 EEEAANS &Y BeAel o Atk ¥ AT ¢ WAY A

(

L
s
fols
(o,
N

8 o] @ANA gold 2 Aok AAe mE WA Aol WA= AL ofA T o
Ao AFAAS A% wAdBA A FaEe A dz3 ddel T 5
A @A 3] &F3] ¢ Afole HE AFEolgAYe] dT F Yok

9 2AE W& A4 A2d M3,

K

e
PN

306 J'—-! -Cﬁl - 1_'_]



al

a

Fz

o
2

|

55190400

pis

3 A

YA
w2

=
7he] U84 9] F-9|7H(Content Obligation) =}

)

)

ol
o g gt @adset 43 AA

[

=

=

g

2hell oA
A]

_L

=

H

7 E ol ek FEs Ak
H

Fol Ax}4 o] 5 9] WE(Process Obligation) =#F¢ ol A
o 717k AJNA]

5587

al

zl

=

=

<

-
It

4 A A2dg o
3

ol A]

&2 Wl
FRAND

3

Rius
I

3

-

of
!

G
Y
il

%

AlEA A A9, 7

o

=

AR AL =R ol

1

o]
pal

8

byl
=

A

CRE

54

E
=

3

)=
B

5591749

=
R

B
T

-

el

B

gl
_ﬂu.o

K

st

[
3

el

=]
pul

‘(H

AR A AN

T2

&

=

&> FRAND

<3t

FRAND

Discriminatory

Reasonable

Fair
Fair
Non

A8

s

oM =o] = AL Al

A4l

& TtA

3n

-y
| ..-c_l|_

307



FT58 A AS A% APEA gl 2H& 3L FRAND ¢}
oF o FstalA S el <A A, SHFAY §utel] <
g Aedg, WHA Ay gAY AR o]l AT Bt
Al ol dolA 9o FqHEo] FAld FHEE= A5
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ut SHFAY el g Pl WY

2 5
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= R v 83 9EdE F F dve Ade =% Aon. =Y
FRAND #ofe] ARg-# ofutagefo] thsto] S4ytAYE & &3 A7F 2 vF
& AA s v SR SHAY fnke] PR HHE A5
282 287 da o= AW A FAe S FHE ol 5 9l
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Al gae) 93 A AeldesAs a5 SAskel BARTE A%
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3. FRAND &efo)| w& &jul 32 A

RE=zeE F Aokente] wE EsEid A S A
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Adkel] mX&= 43, EFol AFHAA v A=

st 9% & L3 FRAND Fofo wheE fej4 Ar s ®MeE st

ST}, Georgia-Pacific 2ol 23] A=A )4 AA = 4F
de AAZ o= APHAD EsjAb HAS FHeka dRen

=
FRAND gofol] w2 a2 dAlg Ao ks g4 582 5 AJdd A

o HriHa vk A 9] Bl FHF WHES UE EE5S 7 &
sl Ak el Adaal @Al A CAFCOl o8] Az 8% low, n=e]
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©] FRAND ofo] me zholiiz @aboldhe] Bag wil s watol fef

(protocole] L} 7hel el whE Bat ek EEEAAAL} 0L WAl

gol gloln Z]EHom F4aloF @ FRAND HHepe] Rgai Hagel A7)

NEE hAFoRM EEEHAAE QAR be] /)37 Peish ol w}
o

PN
HESALIEE

rl
o

=4

2
0
=
ke
HN

$7) 7] ok} Flol=@el e Fal ok AlAe] FA,

39y

ol o, A3Apete] AGAR AT, FAVIZE, FAE £33 A

SAYAD Fol e A J)Fe] ARtk PR 2wl 9]

oA d=75Ae Aaste] Busl Aol AP = outetn 9alzp 7F &e

£% J54e B & ik @ dolda FAALR Ao 25

Aol kA3 9 WYL ZTF37]| 9 ol wAd AR e B3k kol
L s o

2. ApA AAFHBA R £ AR

FES7L Yo BEHE AGROHAREY, £ZEC] Fyol ojMe

>

:{‘—]L__
=34 X354 (Property Rule)X th <=3] vl 44 = (Liability Rule)oll whe} 2] 3y

D) AR REHNTANE BREHUAG AN dele) Bl AEE A AH
of o FA wheh holds Acke AAsE WAL 554 L FRAND ekl
EPate A A3 AE FU 202 AT Yok FAZ BEE AW EA

E HxZ A7 Mark A. Lemley®} Carl Shapiro= FRAND I3 EA3|AWto
2 Ha Z2okFoA 8 FAYAE AGSE v JTi[Mark A. Lemley & Carl
Shapiro, “A Simple Approach to Setting Reasonable Royalties for Standard-Essential
Patents”, 28 Berk. Tech. Law Journal (2013) 1135].

1 EE/) T eolds WGP BF Fokoluh st S BEE PP ol
AAGHA 9% 34 FAlol YoIAE FoF BErIFe] B & Uk 2 FHA
AAQHE olv] EEEHAAIL FUSA FFHAEAD AE BANEE AAA
Aol 3 g, AL EREHAAL O AH AAAANA FHHA T
S AMYEA AR, @ FAH ANDAst] BRIl HAPEA AR, @ A
A ANPAANA ANT ANHG 270 FEA, MARHUAA ¥, @ AAHY

@

A6 FelstA Eohs A5 WY FA B HRFANE YA AR 52
Wz FAsD ok
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AL TrEE ZaAe] Aves A2 ofv A¥E uwiel drh Ss|A ke 3l

ojA Eau e A A &= H w7 =] (compulsory liability rule), AF4 <=3
H ) = (private  liability rule), =o]3ell oJgh Eaful%t = (liability rule by
q

Ofl
i{
N

default) o2 -3k 4= 911, A Eal A F o] EA ] 2 AFAAA

AE, AMA Eafudd el Al o2 A4 AR A E(License  of
Right, LOR)E & = QIth15) B A= FF2E534d &0 o] dgd-giy
of oJg Eafmddae] FE&EAE F

2o A EF AR AIA A HE AHA|R
S H sletE Ak AAF A ZLOR)E 8 53 2ol =¢et

AET Bast vk ABH AAFLAZLORT SHAAT I

= As
Sl disiA AR AAS S AFSHA] et HAAE AL e
ET A5l SIFARE dAHE st F= ARE DE ol g
Aol x4l dHEls 59, 95 5= & T UL

o] e} T2 ApAA A YAl 5 A MuoR FA|stal 55]% o
st I P2 ofste] tieH oz FAHLE oy gt Ame st 5 A
A= 1Bl AAE Ydke T olAY 1 AARE Hoste]of s, A
A2 3= A= e 9i 2 EF AR A 1A (notice) B T Apalo] 7)<
St AgE 53Uy S AATS AYE A " o|9p e ApHA AA
A EE X5 AAVE xEshr] o AlEsE FRAND &by g 53
Aol 718 EAA RI(FAHTE BAHLRE wiAstE WA &=e] gl
ol gt AMAl Eaful A A} FE AAA EauiddF ol HA
of APHZA gt o3 Eau g HE&(EAH T AhHE 55 AA

4 A W8 A Ard 1.1 F=

15) Daniel Krauspenhaar, Liability Rules in Patent Law, Springer, 2015, 24-34('2 57, “<&=3|
Hldd 2ol EsA oo H&” Law&Technology A11# A|65(2015.11), 2547 A
A8).

1 LORAI == oF 2070 =7kollA AldE glew, dxzer =9
% =H(Art. 46 Patent Act 1977), T 2(Art L. 613-10) 5=
20051 7ERE o] AEE O oY A UAA ¥

=
o
Al G AE FEFE e s
0 :

~
In
&
=
(¢}
=
=
()]
(¢}
v
(¢}
=
N
wn
N
W
~—

=3 55DBY AAl oste] P UdE T
s} o3 Huo) FE tad AMERE Rojde A=E ok o
M AN Ede] da B FHA B AFAR So B FEAGE 15), 58-59
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2] %] s 2
Georgia-Pacific 157} 7|28 RE53 ol &= ¥t
W 2000 ZA o] RopAal Stk vpelrh AA
71249 (base)E o19A AA

Sze vk HEE Waldl @ <l

sl

1.

o

~

¥

O

o, X
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A
B 2
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Z o
o2
B~

oy ro%
(e]
L3
l

Ny iiﬁ
oo 12

e
i)
N

>
>
il

o
o
T
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o
1o

3H”, Az=El2 58 A 1415(2014.4), 75-76].

19 HAAGTH O R o]F Asfjstd FAHH ] 5333450l A
489 wjAodE #A EAY JHAE ABHOE LA G} S35 A= ol
A wAd dgE FAFo=zZH Hdo]l ofd FAAIE HAFE MHEHEE T
oo 7]Qdg Aelgt & 4 A [Guido Calabresi & A. Douglas Melamed, “Property
Rule, Liability Rule and Inalienability”, 85 Harv. L. Rev. (1972) 1108-1109].

200 wjol A 2HEE &S] AAWHEA FHStY ZA F EA JIHHel Ao WA
At HIRAo®E REESY 7|e7IXHIE VRt E 2HHE SA = Y
o] i, WA HIWAoRE FAAY YA S AFsto
3teHS AASta ol FFE A= g A A FF HFE nHEe 24
EE &3t #4lo] o

2) wmoA EIE Wo]xE oW Ao HA AMrted 55 HE @ 9(smallest
salable patent practicing unit) & AUAXA], tt2 4 o FHF’FF(end product) .2 &
A Aol B3 BEr]FEe] HHE Tt IAHD FASEHT Jde @Al o]
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ANNEX 1

COMMON PATENT POLICY FOR ITU-T/ITU-R/ISO/IEC

The following is a "code of practice" regarding patents covering, in varying degrees, the subject
matters of ITU-T Recommendations, ITU-R Recommendations, ISO deliverables and IEC
deliverables (for the purpose of this document, ITU-T and ITU-R Recommendations are referred
to as “Recommendations™, ISO deliverables and IEC deliverables are referred to as
“Deliverables™). The rules of the "code of practice” are simple and straightforward.
Recommendations | Deliverables are drawn up by technical and not patent experts; thus, they
may not necessarily be very familiar with the complex international legal situation of intellectual
property rights such as patents, etc.

Recommendations | Deliverables are non-binding; their objective is to ensure compatibility of
technologies and systems on a worldwide basis. To meet this objective, which is in the common
interests of all those participating, it must be ensured that Recommendations | Deliverables, their
applications, use, etc. are accessible to everybody.

It follows, therefore, that a patent embodied fully or partly in a Recommendation | Deliverable
must be accessible to everybody without undue constraints. To meet this requirement in general
is the sole objective of the code of practice. The detailed arrangements arising from patents
(licensing, royalties, etc.) are left to the parties concerned, as these arrangements might differ
from case to case.

This code of practice may be summarized as follows:

1 The ITU Telecommunication Standardization Bureau (TSB), the ITU Radio-
communication Bureau (BR) and the offices of the CEOs of ISO and IEC are not in a
position to give authoritative or comprehensive information about evidence, validity or
scope of patents or similar rights, but it is desirable that the fullest available information
should be disclosed. Therefore, any party participating in the work of ITU, ISO or IEC
should, from the outset, draw the attention of the Director of ITU-TSB, the Director of
ITU-BR, or the offices of the CEOs of ISO or IEC, respectively, to any known patent or
to any known pending patent application, either their own or of other organizations,
although ITU, ISO or IEC are unable to verify the validity of any such information.

2 If a Recommendation | Deliverable is developed and such information as referred to in
paragraph 1 has been disclosed, three different situations may arise:

2.1 The patent holder is willing to negotiate licences free of charge with other parties on a
non-discriminatory basis on reasonable terms and conditions. Such negotiations are left to
the parties concerned and are performed outside [TU-T/ATU-R/ASOAEC.

2.2 The patent holder is willing to negotiate licences with other parties on a non-
discriminatory basis on reasonable terms and conditions. Such negotiations are left to the
parties concerned and are performed outside ITU-T/ITU-R/ISO/IEC.

2.3 The patent holder is not willing to comply with the provisions of either paragraph 2.1
or paragraph 2.2; in such case, the Recommendation | Deliverable shall not include
provisions depending on the patent.
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Whatever case applies (2.1, 2.2 or 2.3), the patent holder has to provide a written
statement to be filed at [TU-TSB, ITU-BR or the offices of the CEOs of ISO or [EC,
respectively, using the appropriate "Patent Statement and Licensing Declaration" Form. This
statement must not include additional provisions, conditions, or any other exclusion clauses
in excess of what is provided for each case in the corresponding boxes of the form.
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ANNEX 2

PATENT STATEMENT AND LICENSING DECLARATION FORM FOR
ITU-T OR ITU-R RECOMMENDATION | 1SO OR IEC DELIVERABLE

Patent Statement and Licensing Declaration
for ITU-T or ITU-R Recommendation | ISO or IEC Deliverable

This declaration does not represent an actual grant of a license

Please return to the relevant organization(s) as instructed below per document type:

Director Director Secretary-General General Secretary
Telecommunication Radiocommunication Bureau International Organization for International Electrotechnical
Standardization Bureau International Telecommunication Standardization Commission

International Telecommunication Union 8§ chemin de Blandonnet 3 rue de Varembé

Union Place des Nations CH-1214 Geneva CH-1211 Geneva 20

Place des Nations CH-1211 Geneva 20, Switzerland Switzerland

CH-1211 Geneva 20, Switzerland Fax: +41 22 733 3430 Fax: +41 22 919 0300
Switzerland Fax: +41 22 730 5785 Email: Email:

Fax: +41 22 730 5833 Email: brmail @itu.int patent.statements@iso.org inmail @iec.ch

Email: tshdir@itu.int

Patent Holder:

Legal Name

Contact for license application:

Name &
Department

Address

Tel.

Fax

E-mail

URL (optional)

Document type:

D ITU-T Rec. (*) D ITU-R Rec. (¥) D ISO Deliverable (*) D TEC Deliverable (¥)

Elease return the form to the relevant Organization)

Common text or twin text (ITU-T Rec. | ISO/TEC Deliverable (*)) (for common text or twin
text, please return the form to each of the three Organizations: ITU-T, ISO, IEC)

ISO/TEC Deliverable (*) (for ISO/IEC Deliverables, please return the form to both ISO and [EC)
(*)Number
(*)Title
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Licensing declaration:

The Patent Holder believes that it holds granted and/or pending applications for Patents, the use of which
would be required to implement the above document and hereby declares, in accordance with the Common
Patent Policy for ITU-T/ITU-R/ISO/IEC, that (check one box only):

E. The Patent Holder is prepared to grant a Free of Charge license to an unrestricted number
|:I of applicants on a worldwide, non-discriminatory basis and under other reasonable terms and
conditions to make, use, and sell implementations of the above document.
Negotiations are left to the parties concerned and are performed outside the ITU-T, ITU-R, ISO or
IEC.
Also mark here__if the Patent Holder s willingness 1o license is conditioned on Reciprocity for
the above document.
Also mark here  if the Patent Holder reserves the right to license on reasonable terms and
conditions (but not Free of Charge) to applicants who are only willing to license their
Patent, whose use would be required to implement the above document, on reasonable terms
and conditions (but not Free of Charge).

2. The Patent Holder is prepared to grant a license to an unrestricted number of applicants on
D a worldwide, non-discriminatory basis and on reasonable terms and conditions to make, use and

sell implementations of the above document.

Negotiations are left to the parties concerned and are performed outside the ITU-T, ITU-R, ISO, or

IEC.

Also mark here  if the Patent Holder s willingness to license is conditioned on Reciproci

the above document.

3 The Patent Holder is unwilling to grant licenses in accordance with provisions of either 1
D or 2 above.
In this case, the following information must be provided to ITU, and is strongly desired by ISO
and TEC, as part of this declaration:
- granted patent number or patent application number (it pending);
- anindication of which portions of the above document are affected;
- adescription of the Patents covering the above document.

Free of Charge: The words “Free of Charge™ do not mean that the Patent Holder is waiving all of its rights
with respect to the Patent. Rather, *Free of Charge™ refers to the issue of monetary compensation; i.e., that
the Patent Holder will not seek any monetary compensation as part of the licensing arrangement (whether
such compensation is called a royalty, a one-time licensing fee, etc.). However, while the Patent Holder in
this situation is committing to not charging any monetary amount, the Patent Holder is still entitled to require
that the implementer of the same above document sign a license agreement that contains other reasonable
terms and conditions such as those relating to governing law, field of use, warranties, etc.

Reciprocity: The word “Reciprocity” means that the Patent Holder shall only be required to license any
prospective licensee if such prospective licensee will commit to license its Patent(s) for implementation of the
same above document Free of Charge or under reasonable terms and conditions.

Patent: The word “Patent” means those claims contained in and identified by patents, utility models and
other similar statutory rights based on inventions (including applications for any of these) solely to the extent
that any such claims are essential to the implementation of the same above document. Essential patents are
patents that would be required to implement a specitic Recommendation | Deliverable.

Assignment/transfer of Patent rights: Licensing declarations made pursuant to Clause 2.1 or 2.2 of the
Common Patent Policy for ITU-T/ITU-R/ISO/IEC shall be interpreted as encumbrances that bind all
successors-in-interest as to the transferred Patents. Recognizing that this interpretation may not apply in
all jurisdictions, any Patent Holder who has submitted a licensing declaration according to the Common
Patent Policy - be it selected as option 1 or 2 on the Patent Declaration form - who transfers ownership
of a Patent that is subject to such licensing declaration shall include appropriate provisions in the
relevant transfer documents to ensure that, as to such transferred Patent, the licensing declaration is
binding on the transferee and that the transferee will similarly include appropriate provisions in the
event of future transfers with the goal of binding all successors-in-interest.

(=)
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Patent Information (desired but not required for options 1 and 2; required in ITU for option 3 (NOTE))
No. Status Country Granted Patent Number Title
or
[granted/ pending] Application Number (if
pending)

1

2

3

4

5

6

7

8

9

10
D Check here if additional patent information is provided on additional pages.

NOTE: For option 3, the additional minimum information that shall also be provided is listed in the
option 3 box above.

Signature:

Patent Holder

Name of authorized person
Title of authorized person
Signature

Place, Date

FORM: 26 June 2015
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ANNEX 3

GENERAL PATENT STATEMENT AND LICENSING DECLARATION FORM FOR
ITU-T ORITU-R RECOMMENDATION

T
/ N

Pl

This declaration does not represent an actual grant of a license

Please return to the relevant bureau:

Director

Telecommunication Standardization Bureau

International Telecommunication Union
Place des Nations

CH-1211 Geneva 20,

Switzerland

Fax: +41 22 730 5853

Email: tsbdir@itu.int

G

eneral Patent Statement and Licensing Declaration

for ITU-T or ITU-R Recommendation

Director

Radiocommunication Bureau

International Telecommunication Union

Place des Nations
CH-1211 Geneva 20,
Switzerland

Fax: +41 22 730 5785
Email: brmail @itu.int

Patent Holder:

Legal Name

Contact for license application:

Name &
Department

Address

Tel.

Fax

E-mail

URL (optional)

Licensing declaration:

In case part(s) or all of any proposals contained in Contributions submitted by the Patent Holder above are
included in ITU-T/ITU-R Recommendation(s) and the included part(s) contain items for which Patents have
been filed and whose use would be required to implement ITU-T/ITU-R Recommendation(s), the above Patent
Holder hereby declares, in accordance with the Common Patent Policy for ITU-T/ITU-R/ISO/IEC (check one

box only):
D L The Patent Holder is prepared to grant a Free of Charge license to an unrestricted number of
applicants on a worldwide, non-discriminatory basis and under other reasonable terms and conditions

to make, use, and sell implementations of the relevant ITU-T/ITU-R Recommendation.
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Negotiations are left to the parties concerned and are performed outside the ITU-T/ITU-R.

Also mark here__if the Patent Holder's willingness to license is conditioned on Reciproeity for the
above ITU-TATU-R Recommendation.

Also mark here  if the Patent Holder reserves the right to license on reasonable terms and
conditions (bur not Free of Charge) to applicants who are only willing 1o license their patent
claims, whose use would be required to implement the above ITU-T/ITU-R Recommendation, on
reasonable terms and conditions (but not Free of Charge).

I:I 2, The Patent Holder is prepared to grant a license to an unrestricted number of applicants on a
worldwide, non-discriminatory basis and on reasonable terms and conditions to make, use and sell
implementations of the relevant ITU-T/ITU-R Recommendation.

Negotiations are left to the parties concerned and are performed outside the ITU-T/ITU-R.

Also mark here___if the Patent Holder's willingness to license is conditioned on Reciprocity for the
above ITU-T/AITU-R Recommendation.

Free of Charge: The words “Free of Charge” do not mean that the Patent Holder is waiving all of its rights with
respect to the Patent. Rather, “Free of Charge™ refers to the issue of monetary compensation; i.e., that the
Patent Holder will not seek any monetary compensation as part of the licensing arrangement (whether such
compensation is called a royalty, a one-time licensing fee, etc.). However, while the Patent Holder in this
situation is committing to not charging any monetary amount, the Patent Holder is still entitled to require that
the implementer of the relevant [TU-T/ITU-R Recommendation sign a license agreement that contains other
reasonable terms and conditions such as those relating to governing law, field of use, Reciprocity, warranties,
etc.

Reciprocity: The word “Reciprocity” means that the Patent Holder shall only be required to license any
prospective licensee if such prospective licensee will commit to license its Patent(s) for implementation of the
relevant ITU-T/ITU-R Recommendation Free of Charge or under reasonable terms and conditions.

Patent: The word “Patent” means those claims contained in and identified by patents, utility models and
other similar statutory rights based on inventions (including applications for any of these) solely to the extent
that any such claims are essential to the implementation of the relevant Recommendation | Deliverable. Essential
patents are patents that would be required to implement the relevant Recommendation | Deliverable.

Assignment/transfer of Patent rights: Licensing declarations made pursuant to Clause 2.1 or 2.2 of
the Common Patent Policy for ITU-T/ITU-R/ISO/IEC shall be interpreted as encumbrances that bind
all successors-in-interest as to the transferred Patents. Recognizing that this interpretation may not
apply in all jurisdictions, any Patent Holder who has submitted a licensing declaration according to
the Common Patent Policy - be it selected as option 1 or 2 on the Patent Declaration form - who
transfers ownership of a Patent that is subject to such licensing declaration shall include appropriate
provisions in the relevant transfer documents to ensure that, as to such transferred Patent, the
licensing declaration is binding on the transferee and that the transferee will similarly include
appropriate provisions in the event of future transfers with the goal of binding all successors-in-
interest.

Signature:
Patent Holder

Name of authorized person

Title of authorized person

Signature

Place, Date

FORM: 26 June 2015
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334 4 ;ﬂ e



ANNEX 4

LETTER OF ASSURANCE FOR ESSENTIAL PATENT CLAIMS

Please return via mail, PatCom Administrator, IEEE-SA Standards Board Patent Commiltee
e-mail (as a PDF), or fax: Institute of Electrical and Electronics Engineers, Inc.

445 Hoes Lane

Piscataway, NJ 08854 TUSA

FAX (+1 732-875-0524) e-mail: patcom @ieee.org

\ No li is implied by submission of this Letter of Assurance

A. SUBMITTER:

Legal Name: (“Submitter™)

B. SUBMITTER’S CONTACT INFORMATION:

Contact Name/Title:
Department:
Address:

Telephone: Fax: E-mail:
URL:

Note: The IEEE does not endorse the content, or confirm the accuracy or consistency of any contact information or
web sire listed above.

C.IEEE STANDARD OR PROJECT (e.g., AMENDMENT, CORRIGENDA, OR REVISION):

In accordance with Clause 6 of the IEEE-SA Standards Board Bylaws and Clause 6.3.5 of the IEEE-SA Standards
Board Operations Manual, this licensing position is limited to the following:

Standard/Project Number:
Title:

D. SUBMITTER'S POSITION REGARDING LICENSING OF ESSENTIAL PATENT CLAIMS:

In accordance with Clause 6 of the IEEE-SA Standards Board Bylaws, the Submitter hereby declares the following
(Check box 1 or box 2 below):

Note: Nothing in this Letter of Assurance shall be interpreted as giving rise to a duty to conduct a patent search.
The IEEE takes no position with respect to the validity or essentiality of Patent Claims, determining whether an
implementation is a Compliant Implementation or the reasonableness of rates, terms, and conditions provided in
connection with submission of a Letter of Assurance, if any, or in any license agreements offered by the Submiiter.
To the extent there are inconsistencies between the Letter of Assurance Form and any sample licenses, material
licensing terms, or not 1o exceed rates provided in connection with 1.a or 1.b below, the terms of Clause 6 of the
IEEE-SA Standards Board Bylaws and this Letter of Assurance Form shall control.

I:l 1. The Submitter may own, control, or have the ability to license Patent Claims that might be or become
Essential Patent Claims. With respect to such Essential Patent Claims, the Submitter’s licensing position is
as follows (must check a, b, ¢, or d and any applicable subordinate boxes):

[] a. The Submitter will make available a license for Essential Patent Claims without compensation to an
unrestricted number of Applicants on a worldwide basis with other reasonable terms and conditions
that are demonstrably free of unfair discrimination to make, have made, use, sell, offer to sell, or
import any Compliant Implementation that practices the Essential Patent Claims for use in conforming
with the IEEE Standard identified in part C.

[ (Optional) A sample of such a license (or material licensing terms) that is substantially similar
to what the Submitter would offer is attached.

[ (Optional) Such a license will include a Reciprocal Licensing requirement.

Copyright © 2015 IEEE December 2015 1of 5
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[] b. The Submitter will make available a license for Essential Patent Claims under Reasonable Rates to
an unrestricted number of Applicants on a worldwide basis with other reasonable terms and conditions
that are demonstrably free of unfair discrimination to make, have made, use, sell, offer to sell, or
import any Compliant Implementation that practices the Essential Patent Claims for use in conforming
with the IEEE Standard identified in part C.

[ (Optional) These reasonable rates will not exceed (e.g., percent
of unit price, flat fee, per unit).

[ (Optional) A sample of such a license (or material licensing terms) that is substantially similar
to what the Submitter would offer is attached.

[ (Optional) Such a license will include a Reciprocal Licensing requirement.

[ c. The Submitter without conditions will not enforce any present or future Essential Patent Claims
against any person or entity making, having made, using, selling, offering to sell, or importing any
Compliant Implementation that practices the Essential Patent Claims for use in conforming with the
IEEE Standard identified in part C.

[] d. The Submitter is unwilling or unable to grant licenses according to the provisions of either a or b
above or to agree that it will not enforce its Essential Patent Claims as described in ¢ above.

I:l 2. After a Reasonable and Good Faith Inquiry, the Submitter is not aware of any Patent Claims that the
Submitter may own, control, or have the ability to license that might be or become Essential Patent Claims.

E. SCOPE OF ASSURANCE:
Note: The Submitter must complete this section if box I in part D above is checked.

The Submitter may, but is not required to, identify one or more of its Patent Claims that it believes might be or
become Essential Patent Claims. (Submitter must check box I or box 2 below)

I:' 1. When checked, this Letter of Assurance only applies to the Patent Claims identified below that are or
become Essential Patent Claims. (If no Patent Claim is identified below, then this Letter of Assurance
applies to all Essential Patent Claims supported by the disclosure in the patent or patent applications
listed below.)

Patent/Application/Docket Number:
Description/Title (optional):

Claim (optional):

Patent/Application/Docket Number:
Description/Title (optional):

Claim (optional):

Patent/Application/Docket Number:
Description/Title (optional ):

Claim (optional):

For additional patents, use additional pages as necessary.
I:‘ 2. When checked, this Letter of Assurance is a Blanket Letter of Assurance. As such, all Essential Patent
Claims that the Submitter may currently or in the future have the ability to license shall be available

under the terms as indicated in part D.1; however, a Blanket Assurance shall not supersede any pre-
existing or simultaneously submitted specific assurance identifying potential Essential Patent Claims.

Copyright © 2015 IEEE December 2015 20of 5
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F. APPLICATION TO AFFILIATES:

With respect to any Essential Patent Claims that an Affiliate has the ability to license, the Submitter agrees that (i)
the licensing positions described in parts C and D apply to any Essential Patent Claims within the scope of the
assurance described in part E; and (ii) the terms of this assurance are binding on each such Affiliate; provided,
however, that such representations and commitments shall not apply to Affiliates identified below:

Organization’s Name Organization’s Name
Address Address
Contact person Contact person

Affiliates may not be excluded if the Reciprocal Licensing box is checked in part D.l.a or D.1.b.
For additional Affiliates, use additional pages as necessary.

G. SIGNATURE:

By signing this Letter of Assurance, you represent that you have the authority to bind the Submitter and all Affiliates
(other than those Affiliates permissibly excluded above) to the representations and commitments provided in this
LOA and acknowledge that users and implementers of the TEEE Standard identified in part C are relying or will rely
upon and may seek enforcement of the terms of this LOA. The Submitter and all Affiliates (other than those
Affiliates permissibly excluded above) agree not to sell or otherwise transfer any rights in any Essential Patent
Claims that they hold, control, or have the ability to license with the intent of circumventing or negating any of the
representations and commitments made in this LOA,

The Submitter agrees (a) to provide notice of an Accepted Letter of Assurance either through a Statement of
Encumbrance or by binding its assignee or transferee to the terms of such Letter of Assurance; and (b) to require its
assignee or transferee to (i) agree to similarly provide such notice and (ii) to bind its assignees or transferees to agree
to provide such notice as described in (a) and (b).

If D.1.a or D.1.b is checked, the Submitter shall not condition a license on the Applicant’s agreeing (a) to grant a
license to any of the Applicant’s Patent Claims that are not Essential Patent Claims for the IEEE Standard identified
in part C, or (b) to take a license for any of the Submitter’s Patent Claims that are not Essential Patent Claims for the
[EEE Standard identified in part C.

If, as described in Clause 6 of the JEEE-SA Standards Board Bylaws, the Submitter becomes aware of additional
Patent Claims not already covered by an Accepted Letter of Assurance that are owned, controlled, or licensable by
the Submitter and that may be or become Essential Patent Claims with respect to the IEEE Standard identified in
part C, the Submitter agrees to submit a Letter of Assurance stating its position regarding enforcement or licensing
of such Patent Claims.

Print name of authorized person:

Title of authorized person:

Signature of authorized person: Date:

Address:

Phone: E-mail:

Note that this assurance applies, at a minimum, from the date of the standard’s approval to the date of the
standard’s transfer to inactive status and is irrevocable upon acceptance by the IEEE-SA.

The IEEE-SA Patent Policy and the procedures used to execute that policy are documented in the IEEE-SA Standards Board
Bylaws and the IEEE-SA Standards Board Operations Manual, available ar hitp.://standards.ieee.org/develop/policies/. The
terms and definitions set forth in the IEEE-SA Patent Policy, IEEE-SA Standards Board Bylaws, and IEEE-SA Standards Board
Operations Manual in effect as of the date of this Letter of Assurance are incorporated herein.

Copyright © 2015 IEEE December 2015 3ofb
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DEFINITIONS
The following terms, when capitalized, have the following meanings:

“Accepted Letter of Assurance” and “Accepted LOA” shall mean a Letter of Assurance that the IEEE-SA has
determined is complete in all material respects and has been posted to the IEEE-SA web site.

“Affiliate” shall mean an entity that directly or indirectly, through one or more intermediaries, controls the Submitter
or Applicant, is controlled by the Submitter or Applicant, or is under common control with the Submitter or
Applicant. For the purposes of this definition, the term “control” and its derivatives, with respect to for-profit
entities, means the legal, beneficial or equitable ownership, directly or indirectly, of more than fifty percent (50%) of
the capital stock (or other ownership interest, if not a corporation) of an entity ordinarily having voting rights.
“Control™ and its derivatives, with respect to nonprofit entities, means the power to elect or appoint more than fifty
percent (50%) of the Board of Directors of an entity.

“Applicant” shall mean any prospective licensee for Essential Patent Claims. “Applicant” shall include all of its
Affiliates.

“Blanker Letter of Assurance” shall mean a Letter of Assurance that applies to all Essential Patent Claims for which
a Submitter may currently or in the future (except as otherwise provided for in these Bylaws and in the JEEE-SA
Standards Board Operations Manual) have the ability to license.

“Compliant Implementation” shall mean any product (e.g., component, sub-assembly, or end-product) or service that
conforms to any mandatory or optional portion of a normative clause of an IEEE Standard.

“Enabling Technology” shall mean any technology that may be necessary to make or use any product or portion
thereof that complies with the IEEE Standard but is neither explicitly required by nor expressly set forth in the IEEE
Standard (e.g., semiconductor manufacturing technology, compiler technology, object-oriented technology, basic
operating system technology, and the like).

“Essential Patent Claim” shall mean any Patent Claim the practice of which was necessary to implement either a
mandatory or optional portion of a normative clause of the [EEE Standard when, at the time of the IEEE Standard’s
approval, there was no commercially and technically feasible non-infringing alternative implementation method for
such mandatory or optional portion of the normative clause. An Essential Patent Claim does not include any Patent
Claim that was essential only for Enabling Technology or any claim other than that set forth above even if contained
in the same patent as the Essential Patent Claim.

“Letter of Assurance” and “LOA" shall mean a document, including any attachments, stating the Submitter’s
position regarding ownership, enforcement, or licensing of Essential Patent Claims for a specifically referenced
IEEE Standard, submitted in a form acceptable to the IEEE-SA.

“Patent Claim(s)” shall mean one or more claims in issued patent(s) or pending patent application(s).

“Prohibitive Order” shall mean an interim or permanent injunction, exclusion order, or similar adjudicative directive
that limits or prevents making, having made, using, selling, offering to sell, or importing a Compliant Implementation.

“Reasonable and Good Faith Inquiry” includes, but is not limited to, a Submitter using reasonable efforts to identify
and contact those individuals who are from, employed by, or otherwise represent the Submitter and who are known
to the Submitter to be current or past participants in the development process of the [Proposed] IEEE Standard
identified in a Letter of Assurance, including, but not limited to, participation in a Sponsor Ballot or Working
Group. If the Submitter did not or does not have any participants, then a Reasonable and Good Faith Inquiry may
include, but is not limited to, the Submitter using reasonable efforts to contact individuals who are from, employed
by, or represent the Submitter and who the Submitter believes are most likely to have knowledge about the
technology covered by the [Proposed] IEEE Standard.

Copyright © 2015 IEEE December 2015 4of 5
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“Reasonable Rate” shall mean appropriate compensation to the patent holder for the practice of an Essential Patent
Claim excluding the value, if any, resulting from the inclusion of that Essential Patent Claim’s technology in the
IEEE Standard. In addition, determination of such Reasonable Rates should include, but need not be limited to, the
consideration of:

* The value that the functionality of the claimed invention or inventive feature within the Essential Patent Claim
contributes to the value of the relevant functionality of the smallest saleable Compliant Implementation that
practices the Essential Patent Claim.

* The value that the Essential Patent Claim contributes to the smallest saleable Compliant Implementation that
practices that claim, in light of the value contributed by all Essential Patent Claims for the same IEEE Standard
practiced in that Compliant Implementation.

« Existing licenses covering use of the Essential Patent Claim, where such licenses were not obtained under the
explicit or implicit threat of a Prohibitive Order, and where the circumstances and resulting licenses are
otherwise sufficiently comparable to the circumstances of the contemplated license.

“Reciprocal Licensing” shall mean that the Submitter of an LOA has conditioned its granting of a license for its
Essential Patent Claims upon the Applicant’s agreement to grant a license to the Submitter with Reasonable Rates
and other reasonable licensing terms and conditions to the Applicant’s Essential Patent Claims, if any, for the
referenced IEEE Standard, including any amendments, corrigenda, editions, and revisions. If an LOA references an
amendment or corrigendum, the scope of reciprocity includes the base IEEE Standard and its amendments,
corrigenda, editions, and revisions.

“Statement of Encumbrance” shall mean a specific reference to an Accepted LOA or a general statement in the
transfer or assignment agreement that the Patent Claim(s) being transferred or assigned are subject to any
encumbrances that may exist as of the effective date of such agreement. An Accepted LOA is an encumbrance.

“Submitter” shall mean an individual or an organization that provides a completed Letter of Assurance. A Submitter
may or may not hold Essential Patent Claims. “Submitter” shall include all of its Affiliates unless specifically and
permissibly excluded.

Should any discrepancy exist between the definitions above and the definitions in the IEEE-SA Standards Board
Bylaws clause 6.1, the definitions contained in the Bylaws shall control.

Copyright © 2015 IEEE December 2015 50f 5
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ANNEX 5
ETSI Rules of Procedure, 18 November 2015
Appendix A: IPR Licensing Declaration forms

IPR HOLDER / ORGANISATION (“Declarant”)

Legal Name:

CONTACT DETAILS FOR LICENSING INFORMATION:

Name and Title:

Department:

Address:

Telephone: Fax:
Email: URL:

GENERAL IPR LICENSING DECLARATION

In accordance with Clause 6.1 of the ETSI IPR Policy the Declarant and/or its AFFILIATES hereby informs
ETSI that (check one box only):

] with reference to ETSI STANDARD(S) or TECHNICAL SPECIFICATION(S) No.:

or
|:| with reference to ETSI Project(s): ,or
|:| with reference to all ETSI STANDARDS AND TECHNICAL SPECIFICATIONS

and with reference to (check one box only):
|:| IPR(s) contained within technical contributions made by the Declarant and/or its AFFILIATES, or
|:| any IPRs

the Declarant hereby irrevocably declares that (1) it and its AFFILIATES are prepared to grant irrevocable
licenses under its/their IPR(s) on terms and conditions which are in accordance with Clause 6.1 of the ETSI
IPR Policy, in respect of the STANDARD(S), TECHNICAL SPECIFICATION(S), or the ETSI Project(s), as
identified above, to the extent that the IPR(s) are or become, and remain ESSENTIAL to practice that/those
STANDARD(S) or TECHNICAL SPECIFICATION(S) or, as applicable, any STANDARD or TECHNICAL
SPECIFICATION resulting from proposals or Work Iltems within the current scope of the above identified ETSI
Project(s), for the field of use of practice of such STANDARD or TECHNICAL SPECIFICATION; and (2) it will
comply with Clause 6.1bis of the ETSI IPR Policy with respect to such ESSENTIAL IPR(s).

Il This irrevocable undertaking is made subject to the condition that those who seek licences agree to
reciprocate (check box if applicable).

The construction, validity and performance of this General IPR licensing declaration shall be governed by the

laws of France.

Terms in ALL CAPS on this form have the meaning provided in Clause 15 of the ETSI IPR Policy.
SIGNATURE

By signing this General IPR Licensing Declaration form, you represent that you have the authority to bind the
Declarant and/or its AFFILIATES to the representations and commitments provided in this form.

Name of authorized person:

Title of authorized person:

Place, Date:

Signature:

Please return this form duly signed to: ETSI Director-General
ETSI - 650, route des Lucioles - F-06921 Sophia Antipolis Cedex — France / Fax. +33 (0) 4 93 65 47 16

ETSI Directives Version 35, Decemnber 2015

340 o xﬂ -



ETSI Rules of Procedure, 18 November 2015
IPR INFORMATION STATEMENT AND LICENSING DECLARATION

IPR HOLDER / ORGANISATION (*Declarant”)

Legal Name:

CONTACT DETAILS FOR LICENSING INFORMATION:

Name and Title:

Department:

Address:

Telephone: Fax:
Email: URL:

IPR INFORMATION STATEMENT

In accordance with Clause 4.1 of the ETSI IPR Policy the Declarant and/or its AFFILIATES hereby informs
ETSI that it is the Declarant’s and/or its AFFILIATES’ present belief that the IPR(s) disclosed in the attached
IPR Information Statement Annex may be or may become ESSENTIAL in relation to at least the ETSI Work
ltem(s), STANDARD(S) and/or TECHNICAL SPECIFICATION(S) identified in the attached IPR Information
Statement Annex.

The Declarant and/or its AFFILIATES (check one box only):

|:| are the proprietor of the IPR(s) disclosed in the attached IPR Information Statement Annex.

|:| are not the proprietor of the IPR(s) disclosed in the attached /PR Information Statement Annex.

IPR LICENSING DECLARATION

In accordance with Clause 6.1 of the ETSI IPR Policy the Declarant and/or its AFFILIATES hereby irrevocably
declares the following (check one box only, and subordinate box, where applicable).

D To the extent that the IPR(s) disclosed in the attached /PR Information Staternent Annex are or become,
and remain ESSENTIAL in respect of the ETSI Work ltem, STANDARD and/or TECHNICAL
SPECIFICATION identified in the attached IPR Information Statement Annex, the Declarant and/or its
AFFILIATES are (1) prepared to grant irrevocable licences under this/these IPR(s) on terms and
conditions which are in accordance with Clause 6.1 of the ETSI IPR Policy; and (2) will comply with
Clause 6.1bis of the ETSI IPR Policy.

[] Thisirrevocable undertaking is made subject to the condition that those who seek licences agree
to reciprocate (check box if applicable).

|:| The Declarant and/or its AFFILIATES are not prepared to make the above IPR Licensing Declaration
(reasons may be explained in writing in the attached IPR Licensing Declaration Annex).

The construction, validity and performance of this IPR information statement and licensing declaration shall
be governed by the laws of France.
Terms in ALL CAPS on this form have the meaning provided in Clause 15 of the ETSI IPR Palicy.

SIGNATURE

By signing this IPR Information Statement and Licensing Declaration form, you represent that you have the
authority to bind the Declarant and/or its AFFILIATES to the representations and commitments provided in
this form.

Name of authorized person:

Title of authorized person:

Place, Date:

Signature:

Please return this form duly signed to: ETSI Director-General
ETSI - 650, route des Lucioles - F-06921 Sophia Antipolis Cedex — France / Fax. +33 (0) 4 93 65 47 16

ETSI Directives Version 35, December 2015
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ETSI Rules of Procedure, 18 November 2015

IPR Licensing Declaration Annex

Optional written explanation of reasons for not making the IPR Licensing Declaration

[[] The Declarant and/or its AFFILIATES are unwilling to grant irrevocable licences under the IPR(s)
disclosed in the attached IPR Information Statement Annex on terms and conditions which are in
accordance with Clause 6.1 of the ETSI IPR Policy.

|:| The Declarant and/or its AFFILIATES are unable to grant irrevocable licences under the IPR(s)
disclosed in the attached IPR Information Statement Annex on terms and conditions which are in
accordance with Clause 8.1 of the ETSI IPR Policy, because

I:\ the Declarant and/or its AFFILIATES are not the proprietor of the IPR(s) disclosed in the attached
IPR Information Statement Annex,

I:‘ the Declarant and/or its AFFILIATES do not have the ability to licence the IPR(s) disclosed in the
attached /PR Information Statement Annex on terms and conditions which are in accordance
with Clause 6.1 of the ETSI IPR Policy. In this case, please provide Contact information of those
who may have this ability:

Legal Name:

Name and Title:

Department:
Address:

Telephone: Fax:

Email:

|:| Other reasons (please specify):

Please return this form together with the “IPR Information Statement and Licensing Declaration form” to:

ETSI Director-General
ETSI - 650, route des Lucioles - F-06921 Sophia Antipolis Cedex — France / Fax. +33 (0) 4 93 6547 16

ETSI Directives Version 35, December 2015
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Abstract

Limitations on the Exercise of Standard Essential Patent (SEP)
Rights in the Patent Infringement Litigation

- Focusing on the Impact of FRAND Commitment on Injunction and Damage

Claim -

Na, Ji-won
Intellectual Property Law
Graduate School of Law

Seoul National University

As the global economy transitions from an industrial society to a
knowledge-based economy, countries are more likely to focus on the creation and
use of intellectual property as a means of enhancing national competitiveness. In
the international trade era, worldwide standardization is enabling mobile devices
and ICT services to interwork through technology transaction (i.e. patent license),
which is so called ‘Open Innovation’ process. However, companies are using their
standard essential patents (“SEPs”) as a strategic means for maximizing their
profits and securing markets. SEP itself is contradictory in nature in the sense that
on one hand it allows for sharing of technology whereas on the other hand it
grants exclusive rights. In the perspective of social spread and sharing of
innovative technologies, certain limits can be imposed on exercising SEP rights,
but this does not mean that SEPs lose their patent aspect.

In the case of SEP infringement litigation, injunction and damage claim could
be limited because third parties were made to believe that SEPs were licensed on
FRAND terms. However, there are conflicting views on whether the SEP holder’s
injunction claim can be granted or not. Given recent and foreign courts’ cases, it

seems many courts’ judgments tend to converge in limiting the SEP holder’s
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injunction claim, That is, they are reluctant to grant the SEP holder’s injunction
claim for various reasons (equity law, breach of pre-contractual good faith, abuse
of law, etc.) in most jurisdictions. But the SEP holder’s damage claim is less
likely to be affected by FRAND commitment.

This dissertation is to find a way to balance the legal position between the SEP
holder and the potential licensee in the present problems related to patent hold-up
and reverse patent hold-up. Proper compensation to SEP holders is important in
encouraging innovation. Also fear of patent hold-up and royalty stacking should
not make potential licensees hesitate to adopt SEPs in accomplishing the aim and
purpose of standard systems.

Generally speaking, there is no reason to interpret that the SEP holder’s
injunction claim should not be granted just because there was FRAND
commitment. However, it is fair to restrict granting SEP-based injunction claim in
principle because of abuse of law upon the breach of pre-contractual good faith in
case of a willing licensee. Meanwhile, the SEP holder’s damage claim will work
as an alternative function for balancing the interest between the SEP holder and
the potential licensee. It is fair to construct SEP-based damage claim should not
be restricted to reasonable royalty in Korea. Therefore, lost-profit damages may be
awarded to SEP holders in principle but courts could cut down the damage to
reasonable royalty level for a willing licensee. To calculate royalty damages for
SEP infringement, U.S. courts began to adapt and modify Georgia-Pacific factors
which have been considered to determine reasonable royalty in traditional patent
infringement cases. It seems these U.S. cases can serve as good references.
Antitrust laws and patent laws both have a common purpose to contribute to the
nation’s industrial development, so a balanced solution is needed between these
two laws through developing antitrust defense in patent infringement litigation in
Korea.

While there have been individual analyses of standard patent systems and
research on individual issues, there has been no multi-dimensional analysis of SEPs

and FRAND commitment. Through comprehensive review of civil (contract) law,
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patent law and antitrust law, this dissertation contributes to construction of FRAND

commitment and redesign of patent misuse doctrine in Korea.

Key words : Standard Essential Patent(SEP), FRAND commitment, patent
hold-up, patent misuse, reasonable royalty.

Student Number : 2007-30352
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