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Azte]l  Ag(Droit d'auteur)® 1438k Zgbxel 59 9 HAA
(Copyright) &2 148t Garoz s o] dHl HaEe &4
o] AR, 7t AP AN BF/E Ao]Frh19 et

ol B BT 7FEe] Aol AFEO AFEE ols B MHIAE AT

4

AfE gaskn TEAGANY AAL AXT F Aok wAL ol

A9 1993, 10. 29. "TAZRE 2 #d Ao BoU|zhe] 24 &
3 FHETEA A Directive  93/98/EEC  of 29 October 1993
harmonizing the term of protection of copyright and certain related
rights); o] A=) FH el A A=Ak ARS- 70d ] Borjztew =
32 vk ol2A FA AAL ARS 70d ] BE7|e AW
st AW 5YS AT 11 b5 1995, T7HA 2p=o] A A
Ho7|1he A48t IHS stofoF St

o] % 2006. 12. 12. &xd "AZA B AAINHFA H5 7|t 5

194) 19939 BA FHFEA HATE] A4A REVHFAD, AR 15
Qe Qe va A7 59, FYITEA, 0, dIe FHoR"
St A3 WAL= 2012, p.108).

[3F 4] 1993d = FH e A5 Add na7|

AZA B35 7|7 =7}
W) 7 zgl s oleglo SN =g ydd=
Xﬁ;gy'x]' }\]_:?; 505 = ]Oﬂ, ] ) ]a‘:q ]’, = aT ) ﬂa y
Wb, ofdAe, 9, a9
A4A A 60 =3¢l
AGA A 704 59, 2@ HAGED




93 2 fFHolA3 ¢ A A (Directive 2006/116/EC of the European
Parliament and of the Council of 12 December 2006 on the term of
protection of copyright and certain related rights); oA % H & 7|7t}
ddste] dasks Ao H=7F 14 = A

aal @Al 2011, 9. 27. iR TAEE B ARIHd Bzt
of ¥ FH3 L FHolAS o A H (Directive 2011/77/EU of the
European Parliament and of the Council of 27 September 2011
amending Directive 2006/116/EC on the term of protection of
copyright and certain related rights); ©] AldZF ot} of7|A & Az}
(performers) % 2uHA| 22} (record producers)Z} &-f3F= A 2Fel H A ¢
HE7)17HS AFE 70d o2 -4 38ka QL T)19%)

sk ol AFH RE/NHE AAHoZE f7 el FE 9]

gl olsk e APEA Azl FAA gele AFe| 2L
Ael7) B Aeleh §1 1993, 10. 20, AWML T ABAFEA o] A
WAl Sk AL 9ek196)

2o 9 delA BBz 94 dEe FEG S e A
2 AMpY, g gt ARE NEE AR L 7 §F5D oo

195) #1993 (European Commission) YAFe]E 2] THE EU SINGLE MARKET.

(http://ec.europa.ev/internal_market/copyright/term-protection/index_en.htm
HY3] SArtolE Hx)
196) Aoz 1 AHA 10MelA = AZdd A gdo] AAA FaE ¢
st A7 grolmg X FH9te] olg HAIYE I F
£ HE33le AL AFAe AAzke] FAEES
A zA, 2v 2 2 dkgEe o]dS “Rste Ayt Hrta
I SRS, AA =, p.109).

g1 - SERE



KN
Jgure] PP v¥or welE Wy ohe} 9 A% R 1 HF
AL chrel A EahEo] ol Ak o8x44S oldw

Joll A A 7F 3

)
rlr
ins
i)
B=)
o
é ==
>,
>
ol
ol
X
=
)
i
N
&2
1_4
hosd
)
rr
ﬂ)l

MEe AlER ez AN el Axtatel Al Al AFE V]

R FSH IES) Ag we] hate] MErgel Al B FowA

197) o] AEE A&Ao] osle] HIE A &= AZE] dF i x|
sto] Wit AS AR 75S BEte] AR F 8 A BAdES A
sl S FaUgo® iy, Hav|7te] wkg s o] HEY Zucle] o
E3HA Hdete o] &t Al 1 o] g gt dAFNS AFIEF FozH
ZIas AT e ARAEY 5EAE f5te] AMEIES st RS ov|g
o SFolo A 19373 HEx2 AlE o]F FolAEs E7FgoH1939), olg
2 2}(1941), FrkYok(1946) 5 =53] dHF HUtl AT AlgEd Axea gkt
(el A =5 pp.95-96).

198) &1, AA =%, pp.99-104.

- 092 - .-;';-u! _CI_':I_ 'I_]



1831 9] 7fHoe ®Ho 7|3l

_ﬁ
rlo
)
%)
rT‘
o

ojate] Aal7|gke] 2830 AP oM HF 56Wd7A A g
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53 Gadon U@ o7 Qi o] 2
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‘Y X =¥ (Sonny Bono

o] 3t HZFZE HHor AAME vY933 F(Motion Picture

Association of  America)tt 19524 A HE n|=FL&ubAle] & 3

199) vl=r &AW A1z A8E A8 (“To promote the Progress of Science and
useful Arts, by securing for limited times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries”).

200) olall e, HAA, pp.763-764.

201) 3eled, AA =&, pp.141-157
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Ao F8A 4ol Mt olsh wastel v ALAYANAE FY
4 BE B4 dAe tetel UAASH $HE Aol
AEgel og REE FEAGIL FHSHD QEE2D oo Y

b %

A =l skl Aol RErgbe Fojstks Aol HdstA &
=

ol WAlse] Qe Ao

)
Ao: FAYLE  FrfE =(mass—produced and marketed for

sale) WA ztzol WM Lkl Az £57]79 70d o] of

Uel o BEE #5778 A4 f4sn AT 17
PN
=

202) §1329(Relationship to design patent law) The issuance of a design patent
under title 35, United States Code, for an original design for an article of
manufacture shall terminate any protection of the original design under this
chapter.

203) CDPA A|52%.
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2016. 7. 28 F-E o] FA FEe AAEgit)204

Zeka 19930 100 29, AEE TARA 2 - Ao BE7|he
ZAo #3 FHFT 5 A A A (Directive 93/98/EEC of 29 October 1993
harmonizing the term of protection of copyright and certain related
rights); o] &3 oA A= AAAHe] Hz7|tew dEASR
505 TrAskaL o, FobAEel disiA s deldew 7019

A4HE HE7|7HS A 8519 T)200)

2) S

B o=

R

AN =t SE&M A= B3 Aol AEY] ALy

M

7] e

ok

ol A Holx vt -yt = AAE A ZARE 1957, 1. 28.
AR 2 AY HE A4323)0l = dF AZEC deMes Bar|ts
A5 A oR AL EE ol YAt A AW LI wmE= FAd A ZEo|

et A2 Asape] AER BOARE 303 EH8EE S A =200

204) AXA o2 CDPA A52%¢] st #H=

HA @FS 7t (furniture) FAANA F=
& Aoz A Ut FHAA FYH

gt mEESC] $8UE AFo T
AAE AR BB dEeel Agse dTe KUY AF A
ox #EIE F 9 E2FS oEw el FE olfE A4Hm

(Bloomberg BNA, WORLD INTELLECTUAL PROPERTY REPORT(Vol. 26,
No. 10), 2012. 10).

(https://www.gov. uk/government/consultations/tranSitional—arrangements—for—the—r
epeal-of-section-52-cdpa 9= FH SIAlolE ZZF).

205) <1, HA =&, p.108.

206) A A=A A30x= A1
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ARALD B AL A gl olske] AR ARZe] o)A
1040 BEE 2571702 A s T

a2 1986 =l AR el AEAAY HEA ojoh B2 2FEL

M A A 2 2F(Universal Copyright Convention, 1952)0] A= o]ol uw}
ot Ho¥ = dES ‘33 #atet 27 o5 TSt w94, st A
s AzpETolgtal FEA 0w A A 28 A AbEe] WS 7|
of thafiAe= ARAS] BE7IZF R ALS 25 oo By, HE Uy
AZFE 9 BE7|7bS 7)Abste WAS Hole ASde 1 dad=E

d oldow stojok Fopar qtAEa Uvh209 tgrt SFuEA
H

-

1
o
DN
(@)

v

MER A AAAGAGE) AR ANALZT S §I)%
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Y

N
i
=2
=
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17
fols
~
)
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%
i

+gol 7tedtes dt= rgol vt
Hof ot F AREY HEU|e 9ARAHow Az AYEV|H 2
ARS 50\ o] A N2 AR A A E Bl S E W EA A EY] Ao A F

Ag 259 wE/AE wgHE Y 9ue £Fsn Ak

207) Alg A=A A3Bz Al L A37E.

208) M A A=A A=

209) AAAZAFF A4z A2 (a).

210) AIA A 2-H g ok A4z #33

211) W2k A7z A1E

212) wWlE&8F A7x A43(“It shall be a matter for legislation in the countries of

the Union to determine the term of protection of photographic works and
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g3 TRIPs 4% ©]298F ‘Bern Plus’ H WAl ueg} “gd=&
H 2P F1971d) 9] AlxFE A1z 2 1 BEAE F58 1
Hu 3= T P A6x20] 9ste] FoH EE L FAHOEY
g odAgk deet #dste] owg dy oFE HAA oty
Aejstal W EF ke AAA A=
of g FFo)FE L IJAdTEolA Fofsta o213zl

Hl 2 ofo] AzEo] td He7|7he] F75 AAAe] Abg Ao R

of whste], el e FAARFE 50d0]

I3

)

=
X
O
ol
2
2
2
O
é
i
(o
:U
rulo

S717ke]  WbREE dtH,  ARIAAE
(photographic works)#} &&= 4 2= (works of applied art)oll ol 4]
= olet #2 A AE&S miAstL v 1gste] ¢ SAIEGE
I A R S da ol Al & EA Al e SEE HAES 38
skal Sl

that of works of applied art in so far as they are protected as artistic
works; however, this term shall last at least until the end of a period of
twenty—five years from the making of such a work.”).

213) TRIPs@7 A9z #113(“Relation to the Bern Convention: (1) Members shall
comply with Article 1 through 21 of the Bern Convention (1971) and the
Appendix thereto. However, Members shall not have rights or obligations
under this Agreement in respect of the rights conferred under Article 6bis
of that Convention or of the rights derived therefrom.”).

214) ARNAN) BEE ALFES G o] TS MEFGe] 9 FA AHAA
A el diskel W elAbE wRF lse] el olstel AgiE lojeh
(<, TE.LXﬂﬁXﬂHLJ, Ared Ak 1998, pp.182-184, ol&l¢h, A A,

p.1235¢1 A1 A1

215) TRIPsgA A 121(“Term of Protection: Whenever the term of protection of
a work, other than a photographic work or a work of applied art, is
calculated on a basis other than the life of a natural person, such term
shall be no less than 50 years from the end of the calendar year of
authorized publication, or, failing such authorized publication within 50 years
from the making of the work, 50 years from the end of the calendar year
or making.”).
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216) 2011. 6. 30. 7178 AZAHFFE #A10807%, A1) 2011. 7. 1.) N olfr, HAA.

217) 7 AZAHCHE AS015%, 1996. 12. 6. /14) 2 (A5015%, 1995. 12. 6) A
3R(CABEANYG R A1 Aol ofsto] ARo] BEE= o=le] AZt=
2 oFRteRA o] W Al el FxE Z(o]st “BlHAz=T ot e A
2 Az 5l gRbARkate] del= el 3 A AEse] HEvlsolA B
sEdetd JAAH NS B3] Fejrzheet EHFH) osto] AH
Aor RoHes IRAZLER A3 S HAasksly] 9fste] 9 73 Adx
oA 1 o] gel A3 AazAE G st AAR dE 5o EALE
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artistic design and thus to works which are not only intended to be
viewed but which also serve an intended functional purpose. In this case,
case law sets stricter requirements in terms of the threshold of originality
and demands a significant exceeding of the average level of design for
work quality and thus copyright protection. This is justified due to the
possibility for industrial design protection which exists here as per the
German Design Act(Geschm-MG)”).
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235) Valerie V. Flugge, "WORKS OF APPLIED ART: AN EXPANSION OF
COPYRIGHT PROTECTION”, TSouthern California Law Review; Vol
56:241, University of Southern California, 1982, pp.247-251.

236) 155 F. Supp. 932 (S.D.N.Y. 1957).

237) "= wYe 9 #HAAdeA ugm o] HAEAFTH“This recognizes a
penumbra where the object is so clearly a work of art that its utility will
not preclude its registration. Such an object would be an engraved glass
vase. We are used to calling such things objects of art. A wrist watch is
not, however, within that class.”).
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238) 414 F.Supp. 939, 941 (D.D.C. 1976) (“The forms represented by [the
plaintiff’s] fixtures emphasize line and shape rather than the realistic or the
ornate but it is not for the Register to reject them on artistic grounds. -
There cannot be and there should not be any national standard of what
constitutes art and the pleasing forms of [the plaintiff's] fixtures are
entitled to the same recognition afforded more traditional sculpture.”).

239) 591 F.2d 796 (D.C.Cir. 1978) (“the overall design or configuration of a
utilitarian object, even if it is determined by aesthetic as well as functional

considerations, is not eligible for copyright.”).
240) 489 F.Supp. 732, 737 (S.D.N.Y. 1980).
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(3) Carol Bamhart Inc. AF71,249 (4) Brandir International, Inc. v.

Rubie’s Costume Co. AF1245 % (6) Whimsicality, Inc. v. Rubie’s

241) 632 F.2d 989 (2d Cir. 1980).

242) 696 F.2d 918 (11th Cir.),. cert. denied, 464 U.S. 818 (1983): A=kl G 7N
(wire-spoked automobile wheel covers)?] dAte] A zE-Ado] FEAH ALA.

243) 697 F.2d 890 (9th Cir. 1983): ZIHE AlZo] x3ste HE FuE AHZEA4
o] TAE ARA.
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Abstract

Study on Protection
of Works of Applied Art
by Intellectual Property Law

Jaewon Park
Intellectual Property Law

The Graduate School

Seoul National University

In a modern society, expansion of scope of property rights is
accelerating in variety of areas including intellectual property rights.
In particular, since intellectual property rights inherently are created
or amended from time to time by legislation with a development of
certain society, legal protection for products resulted from human
mental activities has been becoming stronger than before.

Applied art is also an area where additional legal protection
demand was represented continuously. As a result, although applied
art area has been considered to be the subject to protection by
Design law traditionally, nowadays most of countries provide applied
art works with legal protection under Copyright law as well as
Design law. Thus, it could be possible to provide legal protection to

them upon creation of an industrial design according to Copyright law
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regardless of completion of registration process.

However, a fundamental question could be raised: is it an
appropriate way to grant copyright to industrial designs categorizing
it in the section of applied art? Because it leads to long term
protection of industrial design - life time of an author and 70 years
after his/her death in general. It allows industrial designs to extend
its exclusive legitimate monopoly term substantially longer, which
might bring about a significant restriction of competition in its
relevant industries. It i1s not questionable that industrial designs must
be protected by proper legal system, but the question of how to
protect them should be considered again.

To some extent, the appearance of such protection approach
seemed to be triggered by the reflection of the past legal system. We
had been dependent solely on Design law which had adopted the
same type of protection with Patent law based on combination of
substantial examination and registration of each application. However,
this approach was continuously criticized for lack of rapidity in
acquiring a design right so that it could not react rapidly to current
industrial trend considering short life-cycle of the subject of a design
right.

While some countries hold fast the conventional design protection
approach up to date, a new design legal system involving entire
non-examination for all applications has been spread globally. Even
unregistered design right has been adopted in some regions. This
kind of approach is expected to be able to react to the market
demand effectively. However, despite all advantages of new legal
system, there is also a negative prospect that it would cause mass
production of defective design rights and justification of groundless
legal claims. For these concerns Australian Design Act has prepared
an effective solution allowing the performance of design right against

a third party subject to acquiring ‘substantial examination certificate.’

i e )
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It 1s definite that conventional legal protection for industrial
designs is too insufficient to meet market demand. However, if we
fail to consider individual characteristics of each intellectual property
rights seriously, it could lead to cause restriction of competition going
against a genuine purpose acknowledging those legal rights. Korea
has also legalized copyright protection for applied art including
industrial designs subject to certain conditions. Moreover, there is no
limit to protection term for the works categorized into applied art.

Therefore we need to reconsider appropriateness of current
manners adopted by both Copyright law and Design law. As for the
Design law, if we cannot achieve the original goal, correct substantial
examination, even giving up rapidity, it i1s better to introduce entire
non-examination system accompanied by complementary measures
like Australia. Furthermore, the Copyright law is also required to
renovate to accomplish balance between copyright holder and general
public. In this vein, introduction of discrimination of protection term
1s worth acceptable. And then burden of court to determine proper

level of copyright protection could be reduced.
keywords : applied art, copyright, design right, copyrightability,

protection term, substantial examination
Student Number : 2015-21474
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