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15) 0] et @S 14 A(right of personality)e] A 4FH SH(propertization) &2 4
7WA7F de AAAK)Y eIy etr Re AdEe G T, “AAANF
HEYAE A, 89,

16 -gvet S %Eﬂﬂ Ji AH AR #EE A oAM= olg=
gol= %7‘48}” } FATH ey c2dEold B8-S %

EA4R1e =4 ‘—H& OME} 49, B4E T d44 THAE

= A7 ¢ E}. kA - t”%ﬂ” Aol BASE V| EAE FToA 9 A
Soll B3 AAdAA S dgol W Eiﬂ_zi—é A o ‘Ea‘rom/\i 52
AAF oA FHo| o AHgsith A, «AAHo #3 A F

st A127:8(2005), 376%.

17 HEefAF, ool # 288W; <F 6} [VAAS A4 44 HELAEA BlF A
Br(0lst & =EoAAE «dA4dY AAA ZA7), "APESE A45-15(2009. 6.),
1149; ZAA, “Iu i“i o] & Al AA(olst B =wollAE 244
ol E A HA”), MEA zﬂ38~:ﬂ(2oos. 1), 1274.

18) f-gvhel oY 1980 1A Holg e &oE A3 ARSI ol (tHHY 1980.
1. 15. A 79141883 #2), JAAHL A&H o2 wdsgkon, 1996dol= <l
Ao 7% FAATAE ABEHATHHYA 1996, 4. 12. A1 930440614
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ot o] =&olAE ZEto|HAAS Ticle] AMHo R & F A9}

=
2 e AANA AitES Beske AR AWEtdA O RAE i



e, A, F9, AHH BA FAA7EA Fistaa At o]
HAES dHZ dg= QAL olF BIEFoEN A H=
o 7 7IAF T AY BEAACE I3E T e N9
S BR3d F dua Byt

? =g U3 ZooHAEeY =t BAFoE AREHGT HY
NME ZefolHAIHY AAHARTL EAEH7] AZFT 19021 Robertson
AR A] BFAl New York T WYL Zo|HAHY H4dL2 A3
AAME o2 HEC R QIAHA &1 Jon FAHAY Alx A& - =%
o A& HEsHA AFdE F Joke o|FE ZefolHAIH 7g AT
S AASHA ZUth20 T F 190513 9] Pavesich FHA2N| A Georgia T
FHAHYL ZtoHA|Ho] AAH(natural law) 2 Z2HEH =5 & HElgt
I st mw HExE Zgo|HAIEE AR AR T4 (wounded
feeling)’ ol thsfr EsiE widsior dIvta FAJH. o] F 1931d
California = U] Melvin AF28)S AXHA Zgo|HA|F-S v =
el A site] ezl eg sQlE 7] o] 2RIt

AA Warrene 19 =&l e 7% AHH dHo] FHEoE <l
Al Jile]l BAAHSRE = < e F e e Axsta
ghal 7HQ1S] ARA o] OJAte] Rhete] FIHEE AS WAL F
+ W (the right to be let alone, <A} A& AL, S Zelo|HA|He] I
a8t olg A7t Hald A folv BAZFH 1T o

2 e
N o S8

o

o

rr

e

>

o
ol

S [e)
A% 1%

24) Warren, Samuel D. & Brandeis, Louis D., 1890, The Right to Privacy, Harvard Law
Review, 193.

25) Roberson v. Rochester Folding Box Co. 171 N.Y. 538, 64 N.E. 442 (N.Y. 1902).
o AHdollA Hdile ALY ARRle] I FAbe] WVFE Faro] Fre® o] gH
2ol tiete] A HE A Eafulde AT

26) S}A|NE o] # gk A& ikl W& Hlde] AL, ol 1903 New York F+
OE A olgoly 24 & FoRlel FEEHLR Agste AL AW
of BERdsol sigdt= W&o dWS shrlol o]=Xth New York Session
Laws 1903, ch. 132 §§ 1-2.(8A1+= N.Y. Civil Rights Law §§ 50 to 51).

27) Pavesich v. New England Life Insurance Co. 122 Ga. 190 (1905).
o AHdollA e ALY AFe] i Ao AWEY Fae] Fo-g o] &
IowpA] AR AR AAH ZAE Aol st Wao#Ed Zejoln A
s FHEA

28) Melvin v. Reid, 112 Cal. App. 285, (1931).
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7Festthal Btth2) o]yl HolA metolHAIHE Q1S oA}
o tiFolA FMTgezN JAFHoE 35S F
AAA olodg &P+ Afole AHS Regdo] 2 :
ol g ZetolHAHEL ZHHE st HEEA AYEH JSAHE
Z1EAHo® 1AA 7|8t ol HFE ALK x
Aol JAAH] dFolgts =9 ol mEW, 54219 Aoy o 5ol
siet glo] o] &H Agol o] BAlZA Hsjol thgh &afin)de] EH“'O]
2 ¥ ALY AL g Hagta E e )l
v. New England Life Insurance Co. AFA300 Al Georgia 5 TIH Y-S 71
9] ZAE /g-o%x%?_] £x4 o7 .Jr_,-loﬂ g’n:]-gi /\].Q_%} sg,?,]% 7]]?_]9] oy
gholMAlde]  Fafetar IAsHEA JHde AR 2 (wounded
feeling)oll W+ g <l
Jy HAk Zsie] s kol E]rooki}'@'ﬂ wet "ol E 914
gro|HAI AT = T8 SAHQ ALESZA Y HEAHA = 7N
o] sl yzkth.

:‘,!—:]‘O

R

[K

(2) O’Brien #7231

AEYAE ] m=ollA shte] x4l A=M AHEH= A4
A A G537t He AHEE E7PES A2 1941d O'Brien BA 0|t W
ANA FET Aol ZefoAdS FAE F ASATE BAE o A

oA AW ASTFAHYL A% E7]o]E(waiver theory)’ ol oA U

o 7% WA

A3 OBrien® §HF HAZTHEAEE &5 oo B AFTE
& dgtn, 55 HadEe] $FATL AW AsTAC] kol ge
25 A1, WEE MR FRIAA B2 AYE BT AL

29) Warren, Samuel D. & Brandeis, Louis D., 1890, The Right to Privacy, Harvard Law
Review, 193.

30) Pavesich v. New England Life Insurance Co. et al. 122 Ga. 190; 50 S.E. 68; 1905
Ga. LEXIS 156.

31) O'Brien v. Pabst Sales Co., 124 F. 2d 170(5th Cir. 1941).
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o 29 Al 3AE OBrien®] ARIE AMARS] W FFale] FHoZ
ARE3AL, ofell O'Brien o]’ FaL o] &= ZpolHAIE Fsfol

&
FHEA AAE e S AT
gy A AsFaMA2 71E ZeloWAld =2o EdeA «da

+ AFQl(private person)©] oFUERE T Aol FANEHJATL A A
g5 HaldA Zerh dustd das FRAoEA AEHoRE UgFH
¢l BAS 7] s =Eaisty] wjEel dare] ARl o] &5 <UsiA A
A FALS ddv & F gl7] ol etal FAske] ¢ Fad
7} OBrien®] Zeto|HAHEE et Zo] oileta k. & F738 w4
22X =4 OBriens ERE ARQIO]l oyl FlolA7] wf&Eell FarARz]

H &5 HEg A Holgts &o]& 27
© FUAT ARG Fao]gol g AAEH BAE AFFTEN o
3 HEYAEHH =22 dgE FHH7] S% dx2E AT S,
9?1 A4 Holmes HAbE “EZefo|HAHEL ofW Abghe] o] Fo|u} A}
s A9 B HHo 2 o]§d Heekes FEHET = 7HA o
Aol ztol7t Y& B BE ALFA AEst= A4 (property right)©] T
o] Ag = &3l glol fvkE & gle Jile Aotk W, ol 9=
71, 53 oofF, 7IEt AF 59 FaFEel o FAaQA A B
RE B o8 tiE] tro)de Fa0lS FASHA & U ol
O BEE fHE A=, 93}, &5 2HE upbA o)t wreF of® Af
ol fHeta A dsoly 2z =] ojA e I A S A
&5t Zlo] d&EojoF oA, Ay FAPAES TE AFEY o] 5ol
U BA4ES o= o] &3ty Ad ojud BAE glo] AAEe EF
A E S7HA717] YA 28d JA71E AWHSHA o] &3 4 Tt o]
AL AdAIZANA FFE Aol o] &3 FFo Wit dRkFo=w

32) oJ7]l&= OBrien®] Ao FAd S DAo EF3tHA WFEFare] i
o mE 3ejd B wE dgE 27YE AR st Qe
i BReE dils o olFE, “HEZAEEA #F ATF(1)-1 FAAA
gk vl=oA el =& FHoE (03 B =RddAe “HEZAA # AT
(1)), AFAATAE A435(2003), 179,



FuPAEol 15 4o UF 25 A& WSS A5 B A
wol olgolu} AR Fujste] ol gal gtk AL o4l X7t @l
o}

"al AAT

Z 9] o 7AA Holmes TAL= 7]Z2] Zalo|HAld =20 ==
Ak AR o] A 9 dYy REe] daAde dAT Aotk ot
Holmes #AMS] &AL HIE ALAH HAS JAATdLE AT
73] ZelolWAde] 1 EUE T Aoz HEAEAN =3

A4 AFP A ok

. 1A 2A

(1) Haelan 7233

[

Lo

¢} Zo] OBrien ¥Zo|A Holmes HAS] AFoAL 9 AAF
| 7HA = AL 7] 9 o] gk B thsiA HAAE
oy FHALE 1 ¥ T4 JJr HEol w2 FFS FA olHF AAH S
A A 19531 Haelan TZo|AE 7f2lo] 7[R E A4z Ao ofs)A
‘HEYAEH A olgE FWS AS AHEFon oEX HEZAHAL
oA A= FHEEE A4 AR A EH7] Az

o] Atde] e} MiE AME AABAC e 2 AZGAAT. F
At BAIY AAEE AbolodlA QrlEldl I A EE TRk
Aese] AKIE i o8 AgE d7] 98l A= XE3tA AR
AATh Y3 Haelan A7 WA 8 Z 2ok HEE7 159 AH
B ARE FRHACE FuEd AHEE F e AokE AAded, 1
Ackol= FLT A7 &<k A Ak} Aloks AAT ZEok A

2 & A A=A AR dA8E T AdS AdAe td
O WeES 2geta Ao 19 ol% 31 ﬁ AZF 3L 3 AR} o]

= AZ2Z okFAFEH A ARle i Aok A%

S

O

=

o>~

b 5

2

. )

33) Haelan Laboratories, Inc v. Topps Chewing Gum, Inc., 202 F.2d 866, 868(2nd Cir.
1953).

7157 .



L EAdE o] &E F UAEF ste Alke A AAEs AlFl

o §]/\}§ i AV 1192 A3 A AA AFS AT =
2ol AFEH olF Aks AAFL o= sl ‘HEYAHA S F
Eﬂ%ﬂ‘ﬂrﬂ T3t oo 331 3] A= New York 5= RI#H R (Civil Right
Law) A50% T390 wp=w sjele] &gt glo] ofpAFEe A A
e ol &3sh= A Zefo|HAEY e Eljro}w7 o] gk Zejo|H Al

= =
QAASH D FEB F gl AR 9T A} PHom
KN
=
_]

[

Nl

= e Ae omaz AT A
o] AAANAE A55e AT el t@ olgho] AAAAA o}y

ol 5o Q1o A5 714 o, g4
TE WolEoln dF A disfixes Agrxs
olfZ 7] FFIAY. F, A AFaHYL “AlFS oA d
=2 B4 A7) Aol ZEA AL = 3 FE7HA (publicity
value)oll tigt Al F, A9 ARE FxT wiebd A E EglolA
T 7 HEgAEHolg RE

a2
K
i
A
rr
%
b
fu
E
K

A ZEAAl B A
Aol Al Aol ths] A tirhE EA

34) New York Civil Right Law § 50. Right of privacy
A person, firm or corporation that uses for advertising purposes, or for the purposes
of trade, the name, portrait or picture of any living person without having first
obtained the written consent of such person, or if a minor of his or her parent or
guardian, is guilty of a misdemeanor.

3 WY F a1 BAE o' AFEd Aal ARt AlZE Ake s A gl
© EHAAAZA A 2 Aol £A47F LA,

AAZ o] AdeA I JAE AFER o] 19 AGES A, 1 S
o] o] [ E(Players Enterpirse, Inc.)E FsllA 2% FEo| dsiAds Hx AR
A AH AGANALE 5 F UJAT, A3A(Russell Publishing Co.)e] A<k
< T FEo dsjAds s 1 Xﬂ31}7} Ao7E AT dtH k= jij 3|
A des Feddel st EH3AAYS = AT T:AH W

AleFal e 94 o BAE aoj2 da 3o of| deE A Hf& ,i
A AESHA A Zloln
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2 Zolgts A2 A olsd = 7] "otk = HEYAHE #
B AAEONA FadAse] ARl ARRIE ol&dts Ae sANE F
J= HiEbA A7t flud, ol HEYAHALS 78 AANA obF
d 2314 olde 7T € ¢ flte A2 wsinral 34N,

| BAA HAL2 Jidel ArELddol g AdozA e HE

2] Al E] A (the right of publicityyolst TS HEE A&, 7|& =gt

olHAlEe] YET F gle & MUAJA A (purely personal and not
assignable)?] A+ Th2A HEYAEHAL A FA oA £ =] =
g g e dgolH, olld HEYANEEY FFQle et dgE
Aefst= Aol thste] A Eajuide A7 + Aok FA O

2 7 olxe #EEo]l ZgolHAIEES AFASEN Totst

o
A2 O BooRE AGHJAT, Haelan H22 5
A Fo] A4FA(property right)30) S 2 K1
Ao, ol that FHA ol&& BT 95t
HEGAHA g S Ae AL TE HAA 2
(2) Nimmer 2] +=337)
29} 22 Haelan 4 0]
wEeE 71ES HEYAEH
Right of Publicity"S Z®FTh ©] =
AE FTF 71X (publicity value)3®eE= MFS FAHOE
= AwxyAelA, Fa, JdEEJIHE 3
Q1= (public personality)E-< AF219e] o] &, ARZlo|n}t

71} - AFE(likeness)

30 Thgt 9] AT ANA = HEZAEHO] A4 (property right) ol gt 2HE-2 0]
= AL T8A ¥, oA 43 VIAE K AFE A A% A

Hel Ho=w sopgh,

Nimmer, Melville B., 1954, The Right of Publicity,
Problems 203 p.216.

AZIA FEIFAE AbEe A,
o AdA THAE YHEh

19 Law and Contemporary

2o B3

3 EE gYE BHo ogd u)
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PR
o
™4
N
i
32
o
s
o

ooy FAAATAY T wE " B2 HIE
A oty g e A deslidel Basta, A Aatkd
of dFoz2A HEYAHAH F “Adlo] FX2IAY BRICZRY g
T2 FE 7HAE SASL O JHAZRY oS A JHde A (the

=

right of each person to control and profit from the publicity values which
he has created or purchased)’2}al X 9F3139) 7]E9] Zlo|HA|H F 9
HEY 2 o83 HEYAEHAE #dd BAS sidstrde F2ds
7l Mol olE siZsty] A% EZAAA Moz AL EEo da
stk Fga

olst ol HABEANEAL FE NG FAOL ol el ute W
YA AL FAE AAd FAsA @A, o]BF O EE W T GA

A

© €8 s=dAE A8 gEE dAE &

ot} A G
(1 AA
ol¢} 22 19531d Haelan@Ze] JAAT v= HYY FH =L 1970

o

dof SH7HA = ZeholmAldely HEYAE A A a8 At =
=< AdstA ZIdu. 2318 A=A EHdo] ZelolwAdY 52

3 A Artete ZRA =l tedE 7 FHR FAHQ

39) Id. p. 216.

40) Peld, “nl= HE2 A E|Y(the right of publicity)2] 7Id3 R I thA-Ae] LYo}

T FEFE FAHLZ ()8 B =AM <l HEZAEHALY JEY B2
SO/, Heh=FEdaulstn Hetd+4) A34d A15(2010. 6), 2134,
g, Nimmernl 77} ‘FHZFA] O] AAZA FHo| AUAA 2HE FEFEHN
aze]l MUY AdAAEGoIHAA)] g o2 Ar|AAAY HAEA o
AeS AHF oz BAS= AAS H AL vTY A7 Ao Adle ol
gk, o] =&, 87H.

,18,



(2) Prosser 0.2 =

ri

o]H 3t Zglo]HAHE Prosser ol 93 t]& A E AT Prosser
+ 1960 “Privacy’ 2l w=4Doll A ZefolHA|H S Hal F3S Ul
JHAE EAHA ol FFH oFoE AYstY Aoy «FE US
A (to be let alone)’E 3Tt HES Xﬂﬂé}l% &l HE gt
I BT a7 BRI 4 A9 A 3 O AHE dYel g A
QA (intrusion)42), @ AR E2] F7H(public disclosure of private facts)43), 3
TsoA ZAEHE UdAE HolF= W f(false light in the public eye)t),
@ =8, appropriation)¥d) 5]t} Prosser 1= 471X H3Fd F
‘% S(appropriation)’> UM XA FFE3} Aol 23 o]|Z QI3 BRI FH
o]o] > AHAIAQ FEL ofym, wtef AJikHo] ofygts de W
3 HS=m o] &3 H(license) = T3l TEE F AT 77 EA)
ot o] EM Prosser W Fv HEYAHAS ZfolHA A
3htQl = -8(appropriation)’ 2] W8l ZE3te] ol Ao = 3

FACSS

Oll

oot b o qff
W
[o;

H L At}

ogtE A= ZEolHAdEe] BRodtes dAAHZ Addes fH<d
=9 A2 Toll i AAlA o] 2EHA wdera He A9
bRl At F, ZefolAA L T A= B T2 FAY
g ARG O ZRE Q1S AFA G Y (private sector)& HESFILA Sk W
golrz, o35y dut tiFolA dE <4 d=elAY T 2x2E
gho] ES A A3] o] gsfo H

53
A Fobs 9 QAbEe] Aol Fd el
AR el A8 F gt BAV BAAGY) 25 GA 7

41) Prosser, William L., 1960, Privacy, 48 Cal. L. Rev. 383, pp.383~423.

42) the intrusion upon the seclusion or solitude, or into the plaintiff’s private affairs.

43) public disclosure of embarrassing private facts about the plaintiff.

44) presenting plaintiff to the public in a false light.

45) unpermitted use, usually for commercial purposes, of plaintiff's identity, with damage
to plaintiff's dignitary interests and peace of mind.

46) Prosser, William L., 1960, Privacy, 48 Cal. L. Rev. 383, pp.405~406™; HE|A, 0]
= & E A 7Hwh+ B, 179,

) AN AR 5L Ee] Y WA ¥ BI 5 4P BHOZ o] g3
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A

o
=

B QAEL ARle] WS AAY FASH] At Zetol A
7l(waived) A THAL FFE o] oA HYFAE HA Eoh o

FrEQlAbe] &% AVIRe WA A FAY dAE S5
A FH ZetolHAlAAE tE FHEFAEHAC g Mde] TAE)
Al = o]H g A = Bt 1976 Zacchini ¥HE49)3 1977
9] Elvis Presley #AE490] AAEHAA HEZAEHACN g =9+
0% =7 A2Hgthso

rlo M o

2

o o 2

(3) 1970'd Uhlaender ¥+Z25D)

A3 Ted Uhlander’?) 5-& X Z ol Minnesota Twins A&%9] ofF A4

Soly, ¥ 3 A= ‘Big League Manager’ 2t OF7FAIY S TEJET
1159 o]FH 7 &E, AFg8s ol AAE] 7IFH e ATItEs

AP AT ol HF HEe] AW HFEY o] Folut J15E A

gahE QoM AnES] BoE WA egka olo] AL oFTAS

9ol 1% i’éﬁﬁﬂé}% A7E Aolth.
!

A “%Ué‘d%% 1ol &3 {14l et AW A4k ojsfAA T} 9

tlo
o
Jo
b
=3
=3
o
—11:1
2]
A 2
3@
)
o -
o,
N

‘%——1, ko] =&

48) Zacchini v. Scripps-Howard Broadcasting Co. 433 US 562 (1977).

49) Factors v. Creative Card Company 444 F. Supp. 279 (1977), Factors v. Pro Arts,
Inc. 444 F. Supp. 288 (1977).

50) o] 2Jof Lugosi 2 (Lugosi v. Universal Pictures, 603 P.2d 425 (Cal. 1979)) &
HEYAE A B3 T AN T2 B2 T sholr. o ARelA R
< Qo] Ag-zAolgta st HEYANE Sl 7HAE 7R &9 HAdelEt
L Se o] Zefo|MA IO RN %@O}ﬂl THEE Eod Aadrelzta
T

51) Uhlaender v. Henricksen 316 F. Supp. 1277 (D. Minn. 1970).

52) o] AR "BAldl= AeEe dgE #HFE MLBPA7E SU3t7] o] Hol3lY]
ol T3 AL AAShE mUl 4B EQ2 A%9] Ted UhlanderS thHEAE
3to] H A% (class action)S A 7]g o))
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o

ColE 8 2B FdES FUY AFY =¥ By O Ay
AL AEFAND ANAE 4L ot 19 olF, ¥, 7|Zd A"
S YA (identity) & 12 =52 t7K(the fruit of labor)o]™ A4+AL] UF
(a type of property)”°| &t A, S} FXAFEL 15 o5 7|5, A &
ol w3t A4ERA o] JHAH OAES FPH HHORE AL}
AL FAY Aol dvta Bl

Ju, ol R Bk ofyet AR A A ool &g

4

NE2EL IdF F32A 7IZ(public record)d o= EEL 7] 714
oA ES Ajstde] WY & AL Uil AstAY AU g4
H 53] o]y3 FF V5L ol &stEe UE AREY ®HY ARE

(4) Zacchini ¥+Z59

’1

olgA HEYAEHEL ALt SFHEE s A TS AFMS
A, Y vl AL L 1977d Zacchini FHZE oA cH B A E]
olgt= HYE WA E QA 7| o]EXth o] HAE AVIE ¥
YA E AL vl HEzAA st =HE dgE gastA AE
A =t o] HAL2 HEYAHAA A A7EA S FLT Ay
Ao T4 o|t} 55
Y3 Hugo Zacchinie= TIX &o X8-S tjAlste] o7t F5o @A}
Ho] Jol&gl 2009 E Hojzl TEC "HojX= o] EnHF QI XeE A7
(human cannon performance)’0)’ & 3l= o Alo|th Yas 19761 o E
o

Ohio 9] o= A& ZAdA It 28 AVIE Fedl, 1 A

n:En:Zi e

S GRF, 2E27)% HBANYA-2E205 o[ FH RIS T A
Whele B gt 2x277)s) HEUAEAY), 2xzshy
A35(2007. 8), 208W; FF=x - vkEA, o =&, 18H &

54) Zacchini v. Scripps-Howard Broadcastlng Co. 433 U.S. 562 (1977).

9 Wl AE A U@ AU Bl ER olft Ay FHze #
T B Golol A @ drEe] FEE HBUATAS T AUolA
FASRAG & 7 Fo BB 2ANA BEL 51 YY) PRI

56 o] AAFAY AT o 152 FEo|h
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Scripps-Howard2h= TV &=ro] A9 F2A|Zbel] Y9 F2] glo] <zt
Ze AVIE AR FFAMA BERL, olo At AEZAH AP At
Izt

gE SE =goletn FASM TVEEIT 1 AAE wel
Zel UM E AT Eduge A

o] AIeIA Ohio % THMANE WA F
o e mEstel ALY A gof i
Aol Babn, A%n Aol ohlw, UmelAE A% Anel Fa
24 9 el A ARl F £l Rr) QJome e &
Aol frka WA EF Zacchiniol Al HEAE WS A
AW wwe] HAA owt gl AE Hastels ol opd ¥

¢
[‘

¢
N

|

(<3

AL 1 39 BAA 7}?401] EHOH %/?—-_17‘4 A& ©oF71gTt. Ohio H
do] A7 upe} o] Yo FAL A AN AeH HYE, B
Az =9, A2 A o3t AibEolth. O AAA VA= 19 F
Aol tigt =52 X ullA(right of exclusive control over the publicity given
to his performance)ol] ATt ¥HeF AWtk tiFo] 19 AV|E TVE 534
AFEA B AW, 2 3N IS BYE 2 AET ¢
AZE A" ZlolH ol YR St g JREE ATt AS e
A ARSI aL A Sk, EEQE dEF HoHA Fv dE89 4
AE oyl AAst=A o] #A Qo] WE=o] EAY F glo] 1 7]
ARE BES A2 Fdsta 4T 1= 9sia ddE 5+ gl
Hopth oY dad] I3 28 AVIE WEsof & HaAdo] AT
H O GRS HEele AoE FEE H3E 24T U, 9
o A= WEY FAVL okt ABAA & widTE Fste Aol
o, ol s wAYF A1 AAZ ol Hale JdEY AFEHR F
et Fsfehe Kol s EajuidAdS AU

o] &} o] m= Aty Yol HEYAEH AY FASEA Esul
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214
S H9, o) WAL A TS AEE
Aol Zrolny] olg A Hth olF HEe Ao J&J
wol #a AL Wold A 1 AR WY Ao o4
AelA A o] Fo) EhoR o mxo® WAH] AT

(5) 1% B AT Ao] B =o]e] B

et 22 Zacchini #2 9 1 F& FAASE st HAEYAEALS
ARl ZglolHA A= FHEEE

FAEHAA HELAHASY 7Y HeE AS FuiEo 3oy 53
1980 dthe] Carson &2, Midler ¥4, White 32 %

14 WY gl & 7o E o Hrpte $4 ,

g A FolA FHoE HEAYS BHE JAAE o BEE0] §HY
3] HEYAE A JAAFHLAT AL dREHE

of th3t =A% ALEH ot

I

%)

b

O'ln 1

i
D Carson ¥Z59)

Y3l Johnn W. Carsone NBC<®] "The Tonight Show;Zh=
2o FPAAE, 1962d M ZZ WL TS uFE  “Here’s
Johmny’gh= XY WEZ {fHILH o3t QV|E nlygow e

19673 F-E| = “Heres’ Johnny Restaurants”Z}+= 22

)
2
rO
=2
Ho

AHLIER TS fF7E Ja, 222 GAE JAS 5o 9 B

g B9 AMESZIE @itk 33l 3]AFQ] Here's Johnny Portable Toilets,

58) B A e theh Aol A kA 544 FH oAM= A=
Yot AejxyolsE Hdste AW AoFAM A Hdo] A &
ol Ao Fa3 dde Aot HeA, HEYANEEL] HH 443 F8 A
Holl B3 AT ele B =&odAE “HEAANEAY Fa ARG, d&
(2010 A E35), 714.

59) Carson v. Here's Johnny Portable Toilets, Inc., 98 F. 2d 831(6th Cir. 1983).

- 23 - ;



Inc.= AHAlEo] YhEo] dAwjstE o] Zto] 34 ol “Here’s Johnny”
T+ “The World's Foremost Commodian”60)0]2t= &7T& & A8t}

olof AWM Qe 2 I P = TS olFolv FAE
(Carson's name or likeness)= A3t Zlo] ofYegtal Hol HEZAEH
Hal s HAgk Ao dishA, F2AQ AW AeFaHULe XY
1217154 (identifiability) ol T gh o] A YXAl FUAA, FHALY o}
OJdE 7 HYHOE o] &HATH HIF o]Fo|u ARxlo] AFAH o=
AFEE A FdH s 1 o] 79 A& #E(in context) 5= LB 3t
A HE st AEE 7 Aok #A

Al o

L=

@ Midler #7261

Y3 Bette Midler= 1970 3dthol] S wigk 2 o] Hujst {43

ZhrolAb opFtHI S R ofui o]tk Il Ford AHE2F I AbE A
Ab AFe] 718 F3E ‘The Yuppie Campaign’= A ZstHA Td 17

=9 IS Egdor)r] #sted 1973 7H feldt fae =
Do You Want To Dance;)E 319 Hl7 o2 AMg3staz doh. 1
Ay Y7 A e ARSS FERekA| ofYekAl, daie Yaret
AR 54 7H JEER st g O ks FEA stal 55k
1o wjA Fto®E ARG o] gk o] &5 wgtoy, Fa
ot = Midler®] o]&olvt AMXS AHE-SHA] QFUTH.

60) %EH commodianol E]—JE ‘1:]_'01“5 %;\49_14" %17]' comedianol E]"‘E‘ X‘joﬂ ngLHO'] “(I'DI"%‘
gk B70lgk= 2] commodityE WS Holt).

61) Midler v. Ford Motor Co., 849 F. 2d 460, 7 U.S.P.Q. 2d 1398(9th Cir. 1988).

62) Midler®] WM& 7t-2 4 @ 5 €58 W Ula Hedwigshs 7F-S T
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@ White 765

Y3 Vanna Whitex= WE5ZZ 73 "Wheel of Fortuney o o34 Zdx}
2 9 ZE2I9E vRst oY Fadd St Ju A A=
ZHA7E FufdtE VCRO thek Falg stHA 2EES BAR =
1= Wheel of Fortune®] A|YEES}L T Foll AUe AL
| 33+ Vanna White?] 3312 FHFHJOoY JY¥e= 5% F =
s e A5 gtk
o] Ao Ant Ao AHYL s ZH O] W (robotic caricature or
resemblance)®] California =R AA FAT FHEZAE A ez &
ol = A= (likeness)oll 3EEH A= Formz FEH o HEZAE
HE HA A FUAN, I B2Ro] HFERE st i ofo|dEH
E WEYA st ol Y919 HFWH(common law)de]l HEZAEHAS
Ak Aolgta AAIFTHe) S T {FHAS ofo|HIE ETL FHA o
Z AEEHAJATH olF F2 FAF=(likeness)’ ©] AFEEI A=A o ol #H

Ll
% R o
oy
>,
oy
oo 84

Ir

(%]

4

63) ok, 1 WMe7E WoAe AL sk AUt R4 & dEA Jdn
AustA 2Rk Aelvt s A9l Bkt

6) 71 % 19921d Tom Waits HZEAAE 19 Fi4gd FHEHY e FLH9
o8& BAY & v AEIYAEHAS HdUtty AAITE Waits v. Frito-Lay.
nc., 978 F.2d 1093 (9th Cir. 1992).

65 Vanna White v. Samsung Electronics America, Inc., 971 F. 2d 1395(9th Cir. 1992).

66) 3k A A9FAHALE dold 7 Aok 19 Asak AS Fulgarel] Ak
&3 At A HlE o= Ao FAo] dnt dHet: Yo FUAEE JERY

HE3ly S = 4 A(distinctive and recognizable nature)©] A2 THA 3]

QA& 4 AQukal A J T Motschenbacher v. R.J. Reynolds Tobacco Co., 498

F.2d 821 (9th Cir. 1974).

Nlﬂl r{r

7257 .
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Aglol Agle Hd A 97 HNP A7 F83 Ao oyl
"9 g E Y= Aol 83k, o] ARddA Fie VCRES Z7]4
g B (profit) HHLOE ALEZE Zol7] wliEel &A% (fun)e FT3t=
S ZHog & gyl sFstA %‘“ al B3kt

| #Ae daide HEYAEAY AHAE AUXA st o
75 oz A ERle 39 XH%% A okt Wl o] 73lA
715 0aL,6n ol# st HEYAEAL 3 HAE E3% =95

BAENE B2 9F2 FAUH

2 . P

i
;2

o
e
il

rl

@ BAAA g 2H o] EH E(Restatement of Unfair Competition)2] 3%}
77 (1995)

oA A E uiel o], wlZoAe] HEYAHAL TAZQ Ak
o oA WA AHES Tt FAEHD S ko AN, 7
T Hee #AEEo] AR FekA TYZHRI o] aFEHYeH, A5
Zk3o] FAAR1 ol FXHUAIL o] FAA A #3F gl 2Ho]
HE 33 /NA(19953)s B34 B AASFGHAUTO) FZHA ¢

67 “AHAMAE HtA BREdhe A2 olAS A Beste AN st A&
4L 53 public domain©] glol&= 7]—%’8}13]-”7 e J}EE«] dIAAE A
3= Koz nsky HALS] W ol Hd = st

68 w= zF F ?ﬂ”ﬁ% S /‘]7‘4°ﬂ Azt o] FAFTrIRT 2+ Fo| AE
AP Aol $-AtA o] Folzl A7 WHh 1 5 New York 7} 1903'd 7}
A dHs Ay ﬂ%ﬂ] ol wEF FFHYWNew York Court of Appeals)®]
HEYAE A B FAS Zto|HAA =gl XX A A dig
FHoFE AgH OI‘ﬂo]oi‘:} 2 d & Utah 59} Virginia 7} New York 59
< 2d=z At ?5‘?3 < 31, 1950, dthell Florida ¢} Oklahoma F7} YW &

. v F=E Az 19701tk 1980 ) FAUW S APl 1980d
o 57HF7) ﬂ%ﬂﬁlﬂﬂ% YW, 53] California T+ A $-29 HEd
ANE#A7IA] Y4 E st o238t AAX - H]—Z/K-] oro] =R 371:4

69 w1 H38r(American Law Institute)ol] 4] E%‘ﬂ(common law) <] 7 P AYEE s&
Al FHE A Aoz mHHMAE FAS Wi gom HE FTHHL 97
Tk B H(common law)e] W&o #3 A= AHORE n=e] HE HHAA
A& AT HEYA A Bt r F Hdo] &= B9 B2 ol
oF o] HAIAR] AEtd flol AEdAEAS BREsts 45 old Fae
ol A3 FEE WA B e, <ZEORTFAIY Aol BI o FAA



2H ] ETHE(1995) A462700l| A= HEEZAE]HS E-8(appropriation)
o] ShE motste] “ERQlS] FoE WA 1 JiRle FIAH EA

[e5

(indicia of identity)®] 4 HA 7IX& Ao HHOE o] &= AL F
A& A FAS A, I A PHOR JHA RS e e F
AL o] g AdFoA 1EE QA4S disiA B A
t. &4
oA HEYAE AL T ARAS s dsty] 9% Hde A
J B
o -

o
>
o
s
o
]:op
K
Y
T
B

A gozel HBYAHAN UE =oEe A
ool sl A ZSbsHE ol =

A oG A WA A4 2

HEZANE A5 B =FoAes “Z2ofTAIY HEYAIEA), AFdALA A
4535(2014. 12), Z+5 37).

70) Restatement of Unfair Competition(Thrid, 1995) § 46. Appropriation Of The
Commercial Value Of A Person’s Identity: The Right Of Publicity
One who appropriates the commercial value of a person’s identity by using without
consent the person’s name, likeness, or other indicia of identity for purposes of trade
is subject to liability for the relief appropriate under the rules stated in § § 48 and
49.
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2. GEoA ] de A
7t XA

d&2oA e HEYAE AL stg4 e FHe FMA TR AT709

Z 5 BHa HeUse B9 PEY BEsolol st o]golet Zo|
BakatA H9a, AEUAEA Aalel ue EauggTe FARE
QHARG. Yok AzeE el o dustel Eelst o
o g A= et FASI QRINE Seliheteh nhzit
A2 2 QdRY HA thste] Ao thyel gow At AF
oz Hosts YA AVVHOE shefate YAl Ak

HA EAAE 19509 FE JAAAL] T
JAAE stg4l #HeEVE AnEHJ Hix =
Soglol &xet AT %P@‘HZ] us X}%ﬂ ATk FAIG Hl

o9 e ol ot el 2Aske e QF Hsol

P%Hﬂ

) AAgZ - urEA ) ol =7, 50W; ORE B A= FHEFAEH] o' AJA
of gk AFF Al FF9 <ol HE gl I YAx ofF EWFsr] wjiEol
a8 Q1o d=d w7t e HEYAEAY Yol AR E Asrr A
Hj Aot e Y “%_‘ oA e HEZAEA, BluAY A23d A1s Fd A72
F(2016. 2), 16391 2 186H 5.

72) Bl 71 AAA HloE FAAHTE ABFONHY 19%. 4. 12. A3 93
H40614 HZA)st= Ut e 28, 489 Afode F ¥l tEh
Ao T A=Y 5 AFIHAY Fad o] &EHE Ao Has ook o}
= olde AY7AY AAAH o]olx I Hale Afole WA EHIYS
2 FA3e Aol Adx=HE HE TFAOIARE, WA EHA Yol AojA A

A9 Aol disiAe dFHo2 FHAR] Hjdo]r] e @?SHEEH ZA| 2
TAE JAAEHA Fe Aol dA-o] o, wepa o]e} o] AW BHE
E AAA o] Rsa FAI wHIH /P AFRHA FASF %Cd SAAHT7}
Z%‘ro}t'i ARgo=z W Ml TAE AART] S FS5o] AdFdF 847}
A5E T3 }— Zol dEAA HME o] F ATt FHY, o =&, 1641,

3) RS PIAT B EEE 1953(HHAT 28). 12, 12, PIPR(E45 £ AT S PIBI4E 6
AR13518751) ¢ U2 AW NS Y= Ao droe Yo =44
TS FE HAAE TS YaEte A2 A& gt FAG A F

74) 4@l el P JILE 1969(HEFT 44). 12. 24. PR E AT
PG R12516255, FIBI % 4 42 24251198, FTEA 129 $4 glol=
FHEE S5 - AHE ZFIA &g ARUE Ao #A)), AHA tistel=

,28,



L2 i e B |

(1) Mark Lester AFz175)

dREANE 7]E 2ol 2 FH3HY 19603 =HH vl=9 &
YA EAE o] &o] AMEHAEH, dEAA e Ao gk Fd4d 7t
Aol A QAR SHoA Febdt Hx AtHE 19761 AalE
Mark Lester AF71o]t},

>

o] ARREE B3} fojdl EAA} o thet 4ddx AddAE 74z FSHA
7V FAWMSERY sets A a0 I3 £ AAEE et AES
AdAete WA E RU ofEt A TV Faro] AETOZ AbeE<l
o, e o3 Fuqs= FAMTY A2 A3 o]ols 3
AT BEAEA AQAA - LA S-S AR S F, W, T,
ZEAEZ NF 5 FHAL «x22g27 Ao gigog <ldte] 27]9
Aoy 24& ti7tE B A3AA AEH SR o] &N F Ue
olel”& ZHA glom, oA AR ol =YyH AAAHA o]
o]al, o]# gt o] HHAL RIgAte] HiE o] Py w
k=g

ol HIF WHAIH R HEYAEHogE &ol& ARESHA FUAT

B PIFT BB3/NEIT 1988(HHFI 63). 2. 16, PIIR(R mEPIFT R ZE PRI 242525
271, B & 4 LA 662575, AHE °17ﬂi«1 3 &S FAHse Ao=E, B
JeozXHE I AYWS AYSA sAFH= A2 EFIAYEY Rags AAH
ol9)& Zt=thal FHADO A AT

75) WML EPIRT 1976(FEF1 51). 6. 29. PP (PIBIRFH817523H, $Ifl & £ 4 X339
S136E). ot <l vla FH2EIF 24T Fse FHE FodE UA %3
TvZ o] A&k A disA &aluldS AT Abdolth

76) 4ae] FRkile] 3l VS SEZ2YHE AE 9 I3l FE5HA, F 162
CMe] At 3% FEo] Adstdtt FaoAe A dAld dirl Be A
3, "EAZRRE. vt3 g 2Hige A via g AHE wl$ FolFyth
g Yool A=A

,29,
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A fFHEde] 24 & divE §lol Y Fay AF
= AL Ao sths ool UFEHUEA 8
A FEHEE ALE N E2AY HEYAEHAY AFARY
| A2 9] Mark Lester ¥H2o] AadEXx] ¢F 10o99d o
198713 3]7F2](CK) GENJI ARdoA dE WAL ‘HEHAEHA©
folZ AHLo 7 AL

o] Aol A WML AAA WA Zefo|HAIHOEA HH ol 24
A3k Aot FEEHE NF2A HEYAEHACYT ) » 7 4 )y olghs
B E PAH SR ALRSIHA, “HEZAHAY A% FA= A%
o] 71zl EY3 A4 THAE HAFZHoE &8str] s Al
7% &3 A3A st} tiytE Wi AR AGTFT| AMSste

o
P

o

o

jﬁmoronﬂ
A O

Lo

N

Ed
El

rL

}b]'

B

>’_\|1_, Oi
o o

) o]k, “H BT A E|H | Tt *}ﬂé%’f; #1397 (2004), 3444,

) K 2, CwMETEE TZMES I IZTES 7L T4 de ¥4y ] LHT 24
iuﬂ%&fﬂ%‘ ¥z LF gy @Hfﬂ&%@cb FATBIZOWT T Y S F 4 ZHE R
ELFE (1) 0 €27 LT 4 fEelst B =RolXe uitlam ()], ke
BEORYE A4, dtiEE B, 2013, 2, p.239 [t 22F 2016d 287 A
A Aujyg FhollA ExE ARY WaAe] "B FhHS iLj]

79 RTHE AP 1989(7F L 1). 9. 27. FI(PIFIREFHR13265137E). <17] EA ofo]
E3%F 317k (Ot) GENID “ﬂM"l olol& 7k 1599 A¥ 248 o8 &

Holu} ZAHE WMol soglcl A=Bue Aot

,30,
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A, Az &

SESHA oL HFLA7E T Aole] WA AR Z Frhel 9F=
mAE Afols 24T el dvtar FAR Aot

B) L= FHEB=x>1777 A &

9 317F () GENII AH o]Fox, dE HAL 1991 2

EEREL
(B=x > T777) AA0A HEYAEA 2AT FARTE AL
AR, F, O Delle] Aol A7) Y - 24o] A= Zo
24 W7 BolAA e detn FAHEE, 0 4Y - 240 Ru
Agol doclel A3 HAE ARAAE A5 o A Ao e
He gy - el o Wel Aol A9sl 9 Adele) A
ojo)g ek T & girkn mo} A ol HslE FASWA

80) Wt AE R AIRT 1990(F K 3). 9. 26. FIP(PIBIRFH 140053, 2B & 4 L X772+
246F). QIS A4 ololE0F LEFIEFHY HHEIH, ATV 43t60d
495 EH Y-S AEg TVEZ T8 "AEs Fg o SdstaA I A9 =4
o] A=xAoE dy] dHAA HAUT dAEL AR E AAST €8S dA
7V 59 glo] Azdusk Aol tis] Yase] AAdOEZXNY A4S o &
g A, JAdoEZAN dHAE 9 24, FAAAAGAH uke] Al 71 A
& TAZ FA 9 s A8 ™oz A7



5, © ddY AW - 24 AF Bole AR dAEE aA4Fd
e ddclo]l 53 WA, A3F Bl AME TOoEFE TS
SY3 AAA o] WA ZHXZA Fetste= Ao Jhsstal o]zlo] A4
Aol Al L3 ASEAN AKste AL sttt & & o=z A
ol ol “AAFAH S 2t AR o] WA X E v o=
A A4E derE 7HAH, @ ol#d AAA JHA = AW - 24l
gt s A AFE S0 £FEHO e AolEE AduEA
A&eta o)H 3k AN4HAE THAE FHOoE AREsteE d 9ol ds 5AH
TE A ks

TS 1998'd King Crimson ARZI82o A= HEZAIEH AL FH& 7|&&
= O W3] st o] HALS FHEYAEHAY it #-ste] HE
YA EEY AAE A2 78 2AFAE] e A AR
olx, HEYANEHEY EHE nAFAYE o, I YAJPHE= v=
Al Aoy 24 RO A4S gl Bt melA #HIas
Y AR ARE IAFAHo] = UMY A¥E HRola T o] &3
+ drt 853 B4, AEE Bt AWE 5 AARA 7HAE o] &3
gelol afgster Ao HEYAE A AAVE Ha, A5 B4 A3
< AAZA H AEE AHEL AW, 24, dIZE AR Aol 7R
IAERNEE =93 FAFREOR 3t gojA] e HEFGANEHAS
Aefstes o2 MY BERHYAE 890 AA AT

81) A= o] ApolA 143 24 BF = |
2t 14 FAdA = HE Aol e A &5
of FAE AAT dErt g7 Wi I &A e
o a4 FAAE HEYANEHAS AAH olds 53HF
b deela sk Askdel ZAR FAATE AA

82) BT FERAIAT 1998(7FEK 10). 1. 21. PIPFIGIHRGE1644 5141 H, ABIZ 4 L X
997524510). G 24l AAA F3F A IA-E 9 o)lF, AR, HEZE AF A
5 A AH A TP E BEtA SHAE FUE AuEA 2 &8
WIS AT ARdelth o] AR FAACITEFEAPIAT 1999(FH 11). 2.
24)S AA HAAD (S AT 200000 12). 11, 9) & &A= A0

83) o] gt YANA, AW 222 AW W Ao ARHI e AR AL
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A GERGR Qe ole@ Aol ofd 74 o §7) ATk o2 e
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18] AR A H7|7ke] =L B3
A= ok, A Bed o8 AYH 2I 4YAE
s AREER AT 1B ©A fusite o g
glo] 1o W ARES SHE AFo] Yrks 2
& A7 Arh0 webd 1 Sel s Mo el
A

HEGAIHE] JIAE FaAol oS S &
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ox

H olejrtx F

2 213 w ol A
A= a9 A

E 12 #EE
o #AH Y FHEAE g7 wE

s
ol F WA FUAHE AT ALY 2% Ak 29 sAstel A

o

140) White v. Samsung Elecs. Am, Inc., 971 F.2d 1395(9th Cir. 1992)°| A& S0l 2
S 49 Bok olygt A o HAHE 53 Ao =(whether the celebrity
has achieved her fame out of rear ability, dumb luck, or a combination thereof) 3
LYAEAe] HEE Wolof Frha WA
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1A A 9] A4 B oy} Az AR 1
2 AdA == & dgek =0l e Wl o9A nudFd
AA 5o At M= Fag Aol

& FHAAY WA el e 2ANAY FWoR AT Ta
3 wEolgte AelA o2& Aol SHAANE o i T, W

AP o2 A0 Blelt HTOIAE ThFst o]l

=
1L
ofth
n
)
te
AC)

S~

J e Aeta AUk )-SR AAGEe] AoE wen(el

£ s e HEH J)u(L)), A2E 2 A9TEQ007. 4),

135-1369. ©] =& HNEBYAEAY ol2d A thalA b A3 o
]

g HEENE AHEe] B =

A7 1 398 A ALHE A13ke] F

AolBE §19 QAASIA HABLAE FAAE) e werd AeF A3

0SS BANI BUGORA AAH A} FURE & RS S
Aol BasiTHE o &eolt,

49 k)4 BEol Eolw B AEAe] MY FEIN K] Bl U= AHY
sgetA st e FARORA ARHORE ANAE BEstE AWA
A=A 75 F Adrke ol 2ol
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T 7 o] EES ARUY 5 THE AFANA BY o]£2H BT
2ASt A WMol Bk U o shie o2 sAx HEelA
HAe 5940z dgstrlels $Esa, A% 9 oJgEo] FAHO
2 FAAA HBAANPAS AFH] AF o|2HU TAS AFIL
Itk Wolop @) &, WBAANEAL A ZwelH BY fYAS
o] ANe WAL AL FAFY] A FAEA =3I chrholmA,
Aol A ZwolA HE olH@ FRAES] AVNLH xHe §
Sahe] Alsle] WA oubAaly] 9% fAMol, EF o] §A ZHol
A EE fE B4 52 griglel PRI o g3k e BA)
% Frbolnl, aulA ZHoN B ST 4ol FHAT Blo] 9
EAAHY AR AHE AoENE BEE W] A% dAuga B
o] ergsict

7} wEolE

OB RtE:

wEoBel MW APES AU FAS 2fFI Y FFEC
A gefel tiste] Ao wEY e B HH fAwEe] Aol

1

Bakel AFANAS BAT 5 s Ao
e Aol Ao tate] AdAe =
o, Ao =FOT e AFHE PAAE 2fd EE of

A& ZHthe Blolth

144) 2171 A4 A(Right of self-definition) o] &o]gk #2le] ZAFo|u} Fo] ojul gt
ae ArEEEA o wel Bl oju| A7t AR tgE2A FAE F Joenz <l
FA ] FANA Al AAFAE oW Fal Fo ALIES A ARE
Ao =N FFo] ALH ARAIIE ov|et MHAES TAT T e dYE
A A7 AARAS ZA ook sk, o)lE f8 HEFAEAES AT B8t 3
O o] &o|th. oalgh, ko] &=, 97-98%.

145) = Fo]l 22 Add Ee A AT AT #-o] YA At wepxE
=50]E Al AAWolENatural Law Theory)2hs S5 ALS37|= gtk &
FF, “HEZAIEAY HEH (1), 146-1474.
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HEZAEHE te o]28H ZAE Y Nimmere ©]2|d 239
Folgs HEHUAHAANE HEYTh40 =, Nimmere FFE9] F9
EAY FES %

Aofof . H gkt

Nimmer= HEZAEHAL A dadS 293 8
T AR BT sty HEYAHCA WA 5344 7R 9
BAA AAlaL, vE stue HEYAEAY 7HA oo td F
] & A

o £ FAFA ot

2
o o Jo o & & b

oMt =2 ot o rr B oF fo o mu

AE9 AR, AY, =24 55 47 A8l 2o A8ste sds AT
Zlo]l AHE ARl #oletes A A E & F doh 2HY F
o] ZL& o] AMAS 233 AYdFA ] wiEd o:Ft
S B AlFEo] HEYAEAE AANA F3 T ALHE T1HA]
e M BRES QAR EPa, 22 o8] A wmFo oF A
of g A3 dEE FHE T Aok 127 dEed HEYAE
2 A Y =Fo AHEe Wi dgola, A7IA HEZAHEY FEA
I ool =EHTHY Bttt

=, wEol&olA e HEYAEAH|F BE QIZte] 17t WHEAY =
< e YA E o] THXZEE o]os A

146) Nimmer, Melville B., 1954, The Right of Publicity, 19 Law and Contemporary
Problems 203. pp.215-216.

147) Nimmer®] ATolA & oleldt AES HETAIE 7F(publicity value)2til £}

148) Nimmer W+ Y¥HAo® wed Wk A =9, 7le 81 =5 & %
olof 17t A 7HA7E doka /IAT W HEYAEE de Ao, T8

&AM e mE wtdol#7F e F EE ol 14 kFe wE #

= F8T AAo] A= Zo] 7P ZIBAR] AAY ojx|o|A, 2 Eotv g

o Al1dZelgta . HsA, “HELUANEHAL F2 AH)”, 667,

o
12 ¥ o4

H
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2) =Fol&dl et H&

=

Nimmere] =50 2o FHE olFol o]F A= Azt Bgkeol
= 7R mEol|2e HBYAEAY o]£H Ediety shrlos $F

sttt v Ho] 9t} 149)

i)

AR, HEYAE A7 GEA BaEH =5 wgsA geve
Holth, 45 EW Z2E¥ o= FHv(Amold Palmer)’} A UZFeH$

Z~(Jack Nicklaus)® .o} 1 7] S A LA A oz BEF35ta, ol 3}
U1«1 «4 YAE 7R Ee] A YEehe2o IR AAHeR o ¢
L5, BEolE2 A HEYAIY 7HAE NEEt]

‘;
el FHoy T Agae A oloe A5a
8

i o
e
ps|
]

2 rr o o > ot ok
2 A
>

o

oo

ol
-

AF8] A AFE(social products)©]
%

=
<= AMEA Fxzsid Aol oly

149) G T «w B A ElPe] HEA 718k [)”, 153~157H.
150) Edwin Hettinger, Justifying Intellectual Property, 18 Phil. & Pub. Aff. 31 (1989).

p-38.
ol ASEAE THATE e A KM FAHE AR A ARl
SHE 7RIGE AL 2=, I tiSol TE]‘E‘ dol At & Hdg =

Fatol AeiAe] 449 AT AR Badel Uee WAstelor Bt A
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i}, £30]5 g o]

(1 el 8 W

ol WAlol 2ol WAL Blo] EHUY §S Fu
o2 olg3tel WEY YUY Yt oS¢ A: S PAHY A5 Be
shrhe o) Beltt. GAE AT G 5590 A7

e
R
ol m

< st #dlY Af FEdt
S(windfall, unjust enrichment)’154, ‘%1 2}2}(free rider)’15%), <Hie]A|
HA AL FZ(reaping where one had not sown)’1560) 52| ThF3h

o=
<
Ae Aga 1 oulE BE 2 Ao M $eyete)

_
-

&2

k

slol olalgh, ool =, 96% L
151) o] =, "3 el AEHol BE AT(1), 3
1) Peluetel A S BeolSe] o5 e 3

Rorol 5 w (o)l ¥ EEIAE “AAW Palo} RS W), ®

3 A)6835.(2014.9), 5059,

153) Zacchini v. Scripps-Howard Broadcasting Co. 351 N.E.2d 454, 462(Ohio 1976); 4
WY Jdzd FA2 A Aed AL, vE, =¥ Axg O AHA

A olojx YolA ALEolof & AJH AEEC] HFAA FAE Ao F

S B 5 dud 3N B Ui BEE Algo] o8 Zo|a, wEhA

FAe WEshe e 4Vt IREE e A B AH 2o 2o

154) Lugosi v. Universal Pictures, 25 Cal 3d 813, 839, 160 Cal Rptr 323, 339, 603 P2d
425, 205 USPQ 1090 (1979); Martin Luther King Jr., Center for Social Change, Inc.
v. American Heritage Products, Inc., 250 Ga 135, 296 SE2d 697, 216 USPQ 711
(1982).

155) Onassis v. Christian Dior-N.Y., Inc., 472 N.Y.S.2d 254, 261 (Sup. Ct. 1984).

156) Warner Bros., Inc. v. Gay Toys, Inc., 658 F2d 76, 211 USPQ 1017 (2d Cir. 1981).

157) G5, “HEZAEEY HZ 7|9k F)-ZAFT AAFEe ddld dg(e)
st 2 =wolAe “HEYAE A HeH 7Rk 1)), AZ=El2 A98F(2007. 6),

MR
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A9 BN RPOSHAIN T DAFULI o] AR AA
R

@ FFol5 WA ol gl it vl

‘Eahehs g AT ATE ARSEA Be FAAS] FEAE
2 B3 YUHOR o]Fol B Aol HS ALY W oW Be F
Fol RYSAES SARE Aol FASE YReIAE TASH 1
AAZ BH AL ohIrh ol& QRe] AH BF AnEL Ao
S8 A Zol ol FARE AR FATL Aol 1 e
3 Qoke AajolAel Hgoln

mek ojUel, Wl WEBYAE X7 A ol ALHolol @
ARl datelr 4319 AL WA Tan A% 1 Rgol5e
A% Agel AFHW 1AL HPolFE sl 34 Re: W
oA @EFolett Hwoll, HBIYANEAL HolSHT wAglo)
=5 HuAEAe] ZejolMARoRRE e THo BE =B FA
o2 =99 ¥ d9or BANATE ANE Yrhie

(1 ole) 8 W

1029; ZAAE, “HEZAE A #S A4, AEUsty oY A =8
(20083), 279,

158) A& 15HY 2001. 10. 24. A1 2001430680 HZ.

159 AL 15 HY 2000. 2. 2. A3 991326339 FA.
FHEAAY] A 244-E AFA EolAY AMul=Ya Old‘lo}—t— Ae 3 dE
o] FIuEFZoly AHI2de IHPETY FHXo| A3Vt ke AL FAY A
Adolm, ol"d fFHAAY] TAFAY ] Zke= HAH o9 LHXI 7 E wiERE o
2 Aujsts A4k dElrt JEYAEH A B e SHA HEE FEl HEAA
oA IR3A ALHATE AEFTIATHY 2010. 9. 3. 2009713137637 HE (£
AprtEo] A T

160) &5 “HE BWEM&l Ask= 719K, 10349,

16) = fRlol &, 7|Fdo|&olgtaix EHT.

- 64 - )



AHA ol gk 3 =AU JAEH o2 HEZAEAY 9]
2<% Ayt Jdoj= 7 gol Y8HThI) JQAE R o] Zo|gd {1
ALY A7l EL el BAH 7HXE F4E F A= o248 ZAE B
2 oA 2hal ok &, FEAANNA A2l FHAl g B A
7S FRHACE AFS WA, =93 Aol A7 wEo] oflg,
238 ARSI HAA JAAA AMAA 2 HAH AE AA T2
2 AL =8, RS FASY AS ML AU AES ALelEE
frelsta ol ol ARE HAY TS FUiAZItE Aot

JAE R 0|22 mlx AHIBNE AdS & F i, o] & AF
A LAl #HEF Mazer FHe|l6de]] oA A FH1 glow, HELAEHA
S HxZE AAS AP HAL Zacchini FASNMHE “HEZAEH S
H35317] 918 Ohio F9 A2AL2 19 9o Fstd Aty =¥ o
3 AAztA BT 5o AT Ytk =, O BiE AAR o)A
T35l o]do] He Ade Aststr] s a7HE FAE A% AAA
715 Ak o3 1= 5o AZAHNE et #HAIF
T} 166)

JAEE o282 HALDAE AL thxAQl o] &olAwh, A A3
Thddel tigh ofsirt Ao} vk= Hlwo] Uthien JAAME H| &2
EE Aol AAlA ololgt= AAE| B o) FF:iAe 2AHITE

162 G 5 «mEgAElde g3z 7uk(L)?, 160%; McCarthy, J. Thomas, 2009,
The Right of Publicity and Privacy, 2nd ed., Thompson Reuters, §2:14, 1.

163) mj= A AR Az AT
Article 1, Section 8 (8) To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.

164) Mazer v. Stein, 347 U.S. 201(1954).

165 Zacchini v. Scripps-Howard Broadcasting Co. 351 N.E.2d 454, 462(Ohio 1976).

166) o] g = "HEZAEHo #HS AF(1), 314,

167 F 5, «H a2 AElde] dsA 7]k L), 160~1657.
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w170 197) Fel A HEYAHAS REdtes HES AAS
N Fol A o]lE EEFH(common law) Fe] HEZ AASI At} oA
n=e] Zb F& HEYAHA EHOFOE] o dAe FHAst i, A
THoE HE AAstY HEYANEHAES A e FY Afol=
1 AW Gl =254 H=aL ii‘ﬁ«] Afole Hde #4

| o3l A

FAEE Aolmg I A WES gotsts Zol 4Ae ¥
oA dA HEZAEEI] HdAste] thEA] UM California F
M3 New York ZFHold], HEHAE A W3 714 #E€e nss 3

rr

T AHHQIHE 4hgjo] &3 Californiao] 1L AREAFS] #3374

3} o] F8 & New Yorka v Hlud 2713 YAo|th172)

California = W oll& Aoltd= Aol A4l AW, Z4g, ofF, A

, == ol9} FAFSE F(likeness)S BARAFY] ALA Fo] glo] Y

= (for purposes of advertising or selling) &2 Al&3t= A& &
71

g 5 kxS dekam

BN

>

= alifornia =+ A= ENE ol & A Hsides B
SEHY HEYAEAS AASY. wabA AERHA olF A EiJ o %

ol
e

o] HA Wt stH = REHl o3k WElo) o Had 5 gl
or, AWl o3t B3 F43 HFEd o3 &) FE4L2 4T B
AL A Ao MEL W& gE A olF, J4d, AW, AR
=2 A3 sdde 9 flol AHEste Aol #ste] rAEskal A

) ot RAAARA G AN HEYAEAL BEsol ATt YRIAE
NE AREY ABZ@E ALLAEE B 2AZFOE B Wk
MES HAAATANS B HBANEAY B FHAY FAREL)S
o] &3t F1E FAHLZ (03 B =RoAe “BAAAYAHE 53 HEZA
Bl B35 2FdA4HE A2235(2007. 4), 177~178U&.

172) California FH ¥ New York FH 9 W&o thal AASE W& HAbx - ulEA]
Aol =&, 40~497 a1,

173) California Civil Code Section 3344
(a) Any person who knowingly uses another's name, voice, signature, photograph, or
likeness, in any manner, on or in products, merchandise, or goods, or for purposes
of advertising or selling, or soliciting purchases of, products, merchandise, goods or
services, without such person's prior consent, or, in the case of a minor, the prior
consent of his parent or legal guardian, shall be liable for any damages sustained by
the person or persons injured as a result thereof.
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1, B o3k HEYAE A s TS fel das o] Folu
548, IF 5 EAHAY T (dentity)S EAs= EAHY ALE, ALE
A7 AR o] 5, A= A7 Ese dAolg= A 7HA &
gt 1ol Al o3 REE ke A
(knowingly used)e]et= Q1S FU1H o2 F3}
$HH, New York 2| TIHH| = AL A,
U AAN Ao g2 AR FYE glo] AMESt
stohal ek JAoh179) 18]l New York 9
o HEYANEES dAsILE AAT AiERol AR o BEF
e HEYAH Afe JAAHA Feves b4

New York 9 HE W& g2 AMHY olF, 24 == 9%

>
>
>
ofd

o rr
jnlall
%
ol
32 oo K

b
iéﬂllo
ol

O:

o
oX,
Sl
i
o

ok

) 2] o oHD‘r?fh:}‘* ZolH, 1995d = =
& Abte] HEYAEES A, FE5dE AR
al

York FolA HEYAHAY Hslz AA=H7] A3 FAZ A

Z]
4
A% AGE WAL Y, o= AY FADY A1z D=
Aol Aot FHE o 0

fr o
2 r
|t
]
p=)

P
N,
fo
o
s,
o
fru
:<|>L_'.
1
i)

174) Midler v. Ford Motor Co., 849 F.2d 460, 7 U.S.P.Q.2d 1398 (9th Cir. 1988).

175) New York Civil Right Law § 50. Right of privacy.

A person, firm or corporation that uses for advertising purposes, or for the purposes
of trade, the name, portrait or picture of any living person without having first
obtained the written consent of such person, or if a minor of his or her parent or
guardian, is guilty of a misdemeanor.

176) Stephano v. News Group Publications, Inc., 64 N.Y.2d 174, 182, 485 N.Y.S.2d 220,
474 N.E.2d 580 (1984); Arrington v New York Times Co., (N.Y. App. Div. 1980),
modified, 55 N.Y.2d 433 (1982), cert. denied, 459 U.S. 1146 (1983); Cohen v
Hallmark Cards, 45 NY2d 493 (1978).

177) New York Civil Rights Law §51. Action for injunction and for damages.

Any person whose name, portrait, picture or voice is used within this state for
advertising purposes or for the purposes of trade without the written consent first
obtained as above provided may maintain an equitable action in the supreme court
of this state against the person, firm or corporation so using his name, portrait,
picture or voice, to prevent and restrain the use thereof,...
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227k 9] o @] (newsworthiness exception)’ & 2| U|st= A olH, Ali v.
Playgirl, Inc A1) A F2271X] 9] o 9= ©@<d] A4S EAW A
o HHog A&H A= AEE T
E= JEYAHAEE JEsHA IAZE A
Al AeketA He A7 dvke S 4
o HEgAEHo] A=A HsiEH =

BRI

it

3. $euetel A e =)

Aotk 2ol HEAE AL vZoA B B A =oss FA
TS dista o) =250 ARl HAHUA sty S3HHE dd
2 e Ao sARE vy Adeole AEgAEEe JdAs s
BE AL oA gl AHiela, olh Aol HeE e StESE o1
= HEYAEHES AT AdA N dalA= AujA] A7t fle &
=o]l A&HIL s Aot olstelM =uie] HEAE AL A
ARl i =9 & U] AHEn

F9 olf HENE A7 glol 29A 5L AL AUE 93
& ogore Zolthin & “HEUFeE Asty = el
B, 2o 5 AFPoIY AP w5y 5o 2 glo] BaAo] Urk

178) 2125 “the Greatest”2}1 H3tE WA H2JA4 Muhammad AliZ}, 19}
AR 591 dAdo] B 8 kel 3 O Fol=“the Greatest’sl= =HAE -
ARRE A JAAE HUE AF A7 Aot Ali v, Playgirl, Inc., 447 F.
Supp. 723, 728 (S.D.N.Y.1978).

179) A, “HEZAE AL F8 AHC)”, 759,

180) Fef A, kol A 2971 o|af H=x.
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e ofhTa @ Zoln, HBYAEAY HYLA, FEA, $E4, B
s 25712 A7k A A FAFY 5 PAHCE 74
s MEAQ 277} vhdsloloky Hza HEYANEAL AHY F
91e Zoltisngts Aol NS PAse wA PEHS =

h
o

] t}.182)183)

18) A5 HY 2002, 4. 16. A3 20001442061 (AL 2=H ARA) Fat,

182)

183)

HIAE AMEaTHELS Aol AAF AdoA “Ajitde] W& HER
Aths d¥ A23x A& wel EDF QAL W 9stdd, XAA4td-e
AR AH G TR EHOARJMR SR o3t AAsta & vE, 523 A4
FozA HAEYAEHAS ARG HES EA6IA etk 419 F24d &
Hd2 Ao 2ZA7L ofYet EHAAY = A& oA AART Ed
77k SR Aola HiElAd o] v HBEEA HEZAEHAEL AdAsIAok i
HAAZE 23 vt sthgE, 1 A18s5EE 42 HE £ dFHA
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ME ol88 A9oE HBANHAL A AL T Aol B
o) AHfE AYAA M@ Hloleh wgko] glrkiono

. A9

AHE 247 iR7IAE & A7jsdd S 4TS F e 7 g
ZQl ZAolr=E HEYAMNEHS Kool H
WEES), AH(2i4)303), 7 (BE4)3W 75 &
o] 7] wiEell Arol Fstd FHuETH309)

Ao QoA 2 olF& AHEstE AMEe]l o8 B
2 od Fo] EXRIE 7 7e AR B F UeA
o, 7/IE AbdelA 1 o]Fo] AFEE ™ (in context)©]
Aol FAHHSE -ﬂrﬂ'é Fhrel glth306) 53] o]Fo] & 4zl

L er
4
N
s
E
i

28 B =4 “F@Y Aol o HAEYAHAY AZ
A144 A335(2010), 1584,

302) Sk "hTl A5TLS Aol HYS AW ol9e 3 Fol tEiMe BA
AR Rko] ofygty AN E SIth(A 25 HY 2008.6.19. A3 2008
108 ¥72).

SEAIEE o] AR A FEA AR o] OME} HEZ A HHo| 'rxﬂﬂ%lq@
A= dAFE JbsAdol dvke Azt Aok &, b wdRl ZESAAA &
A B 7S vlaku o] /H:’-E]-/\, 24Y = ot —'201]7]] 0] 213} = wlAakul 9 7(—1;4]
d & Azt FFdo] 3&301 Ao AEE IAFZHA AxHy & F
Elt A% vhT e HEGAE PR BREHlsE XAl x3E £ s A
ojth. wbEA, “Z R okTAIY HEZAIEH, 3479 o]} FaL.

303) H_]—Aéi’ “}éod;(}g oq]tgoﬂ EHE‘]— BJ;G B3 /m:a:q 303:_/\].1]. J:J:_J :Lﬂ
ol2u HEZAEAS Y E JIA EAA-, HE As6d A105(2007.10),
305,

304) M-SR WHY 1999, 4. 16. 4131 9871355661 #HZ (o] HA
‘Zgdojgte VtHAdE HEZAEH] APt BYTh.

305) A& A HHH Y 2008, 1. 18 A3l 200771810059 FHA.

306) McCarthy, Volume 1, p. 297; HElA, ko] 2, 569,

73
) .
.
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A7 23 B
Aol AHed AANA
Y g e BE

SAE AZAH 5HUAY Aol “AAE AUt B oA 1 5
A Rke] 2P A (distinctive sounds)= 14E 4 Ao HEZAEH AL
Hotiido] & 4 Utk 53] A48 35 =¥ F gle gue #F
I T JAA FAYEE T8 APoE JAAFHI i 5L
307 3h9) S, "HEEME A Fsle NAEAE)", 218 ©)3} ; HtEA, “E R ok A

Avka & Aol stol AEITAY

HEAEEe] BEAA 7} #

S ARde IF% AARL ThrlQiAlry I AT 2

FEOE Vs IF9d Tz 29d 5 7]
B gAY BNzt oyt RAE Aok AeFYA
A3l 200771310059 .

308)
A EATHE A 2010 4. 210 A 20107H3245 A4,

b ThEE AT Bste] A mRopT MHEe

ek, B Folls 4 de duke] dudd 2d O dAEA oide 53
= 5 =

B7] o€y %}%/‘1

1_,
i
T

I Ey" z

2
mojoj i 15w
e Y EE

W2 2008, 1. 18.

AEAFATHY 2010. 4. 21. A 2010713245 27, 22 HAAY #AAE AL

AR Eelglol

A e ABE ARgstA AGARAE e 4% T AHEEATEAES
ARHI ol Aol MM ALHATAFFAEH Y 2009. 12, 17,

20097Fg11085 2A). 23A FHAAAL 2010, 1.

B3 580 5 AY U BE st WgsA o A

20.45H 2FAS4 2799

Bate] dlg A5Eo AL a&TE @ pH X, EAAY 7E 5L

o
=In=]
L 9K 4 By

H AT vl gS HY.np T2 WHEFs AYAHIZE AL ofd A

Mgl 1 olude] AHEFAE AT Azlol .
3090 Midler v. Ford Motor Co., 849 F.2d 460. 15 Media L. Rep.
(BNA) 1398 (9th Cir. 1988).
O F4Tor SRS AET F e Ave 235y
e A, "HAEYAEAY Halek DA @, 1127,
310) "pEg-, «“frg]lel Fago
2ol B =idAe “fHdle] Sagol tig
A2 A18E(2007. 3), 6.
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FAT B2E 087 Aol AT ANL JFo Y Ba
JERE Eg0] A4/ sAA o Rs} Hahe BEr)Ee] Hrka

Fele MAE Age FPU A9 gRelu 24, 4, 971 5
g 2ng BAROR o §HAL A3 e BI AT 710
B A%H EE 13H0E olgeA T F Ye A, F olE 2y
42 A3 Ao @ ZolBE, BelY B glo] oF FRE AEIHE
A% BUYNE TAVGL F Ao, b FUL HAstel BRI
o delom Bele FolE WRE oA e AeE Mok 4
QA ALge] Aol WEA Eelo FojE Waw s Aoltg
ol SHE AW 59 BAAAE FA4S 14 FBYS ARSI 9
T} 312)

gt bed 43 5 5SS 4% dde Bhe A7t R Q4%
HoR J)ssE 4% Hrhe e *&%L%?Jr Fatel uYAEA Hs
2 A9gHE 57 0 Be Aoty Badd fsiA sEelAe
& 9gE ALAY BAZ Lo o1FSl Bete Mider AAAAE B
& wes gAol Hstths At ofueh W3] noHel ¥el 5
FHAoR B ALANEAL QG YTk

2k @714 AYH

SeeAgae] REAANE Aol 24 5 A FEMT of
Ut A Helm A9 olmAGre 74, 7hE 4
o olnA)E EFE 5 ATk oW AFE FoluA F A

311) ;Ja])\]— Qo] ;‘(ﬂ’ 60™.

312) M€ 5HY 1998. 3. 27. AL 971429686 A

33) EAgE Ao SAE ERetE AUEAY BRAE do st 3 FHEFA
B A7t He AL ofyn Fa 5 ol &9 I A 8 zE
740l @3l HaE AAY = Joe A= olslg, 2o 3, 6004,

314) Midler v. Ford Motor Co., 849 F.2d 460, 7 U.S.P.Q.2d 1398 (9th Cir. 1988)

ulo| A FAF Bl Faabgo] EAEHJY ARAE(Lahr v. Adell Chemical

Co. Ak, Waits v. Frito Lay, Inc. A3 S)ol tigh &7t 42 & “FH
Qle] HAgo tigk HESAHHAL B35, 11Ho|st il
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i A= AFAA, AE7F 3 BAA wig-o HEYAEHAES
AY7tA JAAZE AJNAZF EAE ¢ Jow, I J&o] Hj9-2 persona
o dFIF HAEA AR, WY AV|7 2538t I 5 Ho] w¢
of #eld & fA A H AeA AR Fo] 489 HHI|FEol 2 A
ojth318) 53| vt FE5I I&FE AH FAFxste AV Afole 1
Aol vt FLEAS YEIAT L AAFE b0l EokAA 2 Aol
ARk, @X] w7 B8 Abghel osiA FxH 4TS AV Afole

o)

ST
3 97 dg3 o= AE AFH JAeEA TS THHLE Aok
§_]—1:]-.319)320)

315) A AF
316)

317) &

F2 - wrEA, o) =&, 991,

A, "HEAE ALY Feet DA AGEH, 1129,

EYAEAY BE s AW, 24, 54, QVI7AE 23T E B4

AL05HY 2000. 4. 25. AT 991130444 B4,

318) McFarland v. Miller, 14 F.3d 912, 22 Media L. Rep. 1205, 29 U.S.P.Q.2D (BNA)
1586 (3d Cir. 1994)

319 A, k] F, 6149,

3200 gk, AAAe] HEZF mE EASA Ev vFolAY Y dFoAe ol
olu] AAWA Adzle] BExh@gozw BHEE 4 9gormz o] BEFAERY
Z=digel =8Ad "avt glde A= k. G¥F, AESEHTFA O
oz A AXAMA-HEZAEAS FAHLE>, JMSHATF A22d 33(2008),
365~366™.

SR AAxte] AdE O E BEASAY WE3 Zacchini TE Y ARREE &
g HAdS BEAF FHPYE olUHEAE JAZ) IAS Edl dg 2Ad A
AAE ARste AFE A% HEGHAHA] 52482 onE 7HA 2, AZd
Mg AAxlelA mAaEE Aot AEA JAEZAEHoZ BogEs A A
Zol As Wil AUUs 1T wf AA HFol #A3t HBEE HEAEA
o AHgS AN =ElFoH, AAS IR EAT A= AAxte] HA
do=R o&3tn AAAHoR FASIA HA AHfole HEFHANEHASE o &
St Aol Bsith Hdx - v, o] =8, 749,

rr Lo ox
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A4, 52, A9 281 5 A 94 (personal identity)oll thet EZ
A HAEYAHAS ZHA FHAv et st FAZH QAo s Y

<)
A QA= ka2

&

=G JES AdolA, “dir UEH AYEs Y= delAo A
AN e Zogolt He 58 4YHOR o] §F £ Uk WIS HAshe
ul, 37h GnERE olFd 594 B ofusn U dFL 3
eiste] YurelEe] AmY S 4 Lol B 5 g o AW AYHE
AZE F, o o FEAS S0 £GstE B =ul Aulze] A
W22 ATl oBEAIALY LT ES ABIIL FHANE
NE e deRe BES s Yo 99 Al ok ¥t
Moz AgFOH

Aol u glol Axe 24 4
A

N o
0%
e
e ot [ R
=)

EEEERCE S 2
Ao ol g ALY HEANHAL AT Aol o] AT
2 F459 AYHS 2ol WA AES Aol HE HBINE A
g A gTh

RS ]' A
i) &, WE ARg wergel lolA Aol 24

320 ALFGAYHA 2007. 1. 19. A3 200671250396 HA.

322) MEFSAHY 2005 9. 27, A 20047}3}235324 B4 (ZYYA AHF3
=S A3 HEEE AFste AEFsHe FAo] ok I JdE 2nt
& AMu=E Tl AT ARRFoIR.

323) California Civil Code Section 3344
(a) Any person who knowingly uses another's name, voice, signature, photograph, or
likeness, in any manner, on or in products, merchandise, or goods, or for purposes
of advertising or selling, or soliciting purchases of, products, merchandise, goods or
services, without such person's prior consent, or, in the case of a minor, the prior
consent of his parent or legal guardian, shall be liable for any damages sustained by
the person or persons injured as a result thereof.
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Bt dAdEE 58 MAd(EFAhY AEZAHA
T A=A FAZ Hopop & Zo|n}.330) efmoAxe AA &
, A= Motschenbacher Apd33Do|u} o] 7 Ful Apxd332)0

e o £

&
e
2

324) MpE A «ZZokF A HEAHA”, 3579,

325 AESFATHY 2011, 2. 16. A3 20107F318226 HA (£ A AH).

320 A, «“24A o] B A I, 1309,

327) Motschebacher v. R.J.Raynolds Tabacco Co., 498 F.2d 821 (9th Cir. 1974). +4 7}
dolAel dae] AsAE A ARXS GufFare] FHoE AREFE AbgE ol A
HAdL Ao Asate] = F5I Ao o AgESS 9o Asate|lx
e sk AR E dagta F2E 5 ol A,

328) Int-Elect Engineering Inc. v. Clinton Harley Corp., 27 U.S.P.Q. 2d. 1631, 21 Media
L. Rep. 1762(1993).

329) Carson v. Here's Johnny Portable Toilettes, Inc., 698 F.2d 831, 835 (6th Cir. 1983)

30 A4F, o) =T, 449,

- 111 - :



= B2 AA talAzt ohiet B F<lol B3 HEAEA 2
B ie Byt 5 QR PUL AT AN AR o 2
o 2fAe I BA FAEOEA ZWe) hE et AuAso

d

2ol rr K
r
N, o

¢

0
>
>

T,
==

ol
-

< ofY7] wFoll, AFute] WA Fol 1 F
HE o ZAE glol AFrte] AfAte] thsto
5 % & BEetA| ofYsitbretal st A
f S Fsig Zo] oty FAIZE AbeE7E UATE3) -7
gt A= AEAN &F AFFE 2Fde AAd ¥ HEYAEHAL
ool oyt B #e 7t Aok
AZrAY, v)=r2] Motschenbacher AF 2 AFAAZHEEH w8 A
AJAEHAH] omAE =3 ZAAE wHa) %
n ZHA S HEZAHAS <
HEEooF gt} 53] 4&
Fuke]l AFHAAEANE A
Fuke] o]Folv AR &
o] /1AH o]9fo
Al Wele ZAoloiA
o

3 A ZHEI T

4 = o
p oL
5
>
©
i
i

Sl
>

N\
=)
>
B
flo
A rlr

A
v
|t

N
)
2

m

(o]
o
et
o)
e
2
lo
M e
2
b Lo

=
O

d
=)
>
>
oy
2
>
i
&,
N
N
i
e
jur]
=
o
%
oL

I3
>

19

o

o

o

to I

o o
ol
o

=(|}L_r'
>
b
i ¢l
o~
lo
il
it
Y
e

2

N
AR = W)
fr = o 4y

o

oo

p‘g

2} o]

[o do WL 22 ood 22 AN

o

ich

o W
2

0L

4o £

2

o 3

£
i)

E e

ol i)

N

= W o

o i

fr Lo

PR rir

331) Motschebacher v. R.J.Raynolds Tabacco Co., 498 F.2d 821 (9th Cir. 1974).

32) e EPIRT B2 NELE 2004(FE 16). 2. 13, PP s B A R F PB4 58425
311E, PIBIREH#R1863 5255, A& 4 4 X115651013).

333) o] H 3 Ao s, EAHT ‘Bo] nAFYYHo] EAEtE AL BAT F Qi

S ol &fHY AHY EAEA Agste Aol BEstE HEH =4

o] HEYANEE UFEE AR Z57F BE9 oA uAIE A= EM A}
bl wel AAALFAHo] H4A AA FF9 FU(incentive)E FABH] 9
3 Bl FA s A(freeride)E A= Zo] Hagh Adolgtd HE E9
HEGAEHolgtE: REsof ks W& dsiMe FAAR - gy, 49
=&, 869.

334) AL ARAEPEY 2012, 7. 26. A3 201244284 B4,

335) Y, &Y =&, 17394,
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A3Arel AW E L O
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o] A=A 2AEH. bl FAeder Eefufde] ARG EHE=H
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Wl EAZE =y, yobrt HajA el i =

7h =
YeE FElo] Aol A AAME FFAcNA ol T P40l
Gl ALelM dEE FASE Ae wotH, dRtF oz ARl

192 He dilg2 titd 55 dAsL Ap8on) Frdd= 4
g AAel thet 224 =k FEol i dF =V BF ZgdET
ot HEgA AL Aol REAAE 457 ojdel & K

U A FATE 742 Ao Aol e 23F
S-ol I fFEACl AR UHd 24 T AR

336) Nimmer, supra, p.212.
Factors Etc., Inc. v. Pro Arts, Inc.,, 579 F.2d 215, 4 Media L. Rep. 1144, 205
U.S.P.Q. (BNA) 751 (2d Cir. 1978)

337) u]=+ California 2] California Civil Code §3344.1.(b)= At Fol Aok A& &
Ao o3 1 AR mE ARE AFFA FEbssctn T Aok

ol
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HEYAHAL] o] &sold T AIHOE stog IABI HL ol
A AN ANBURE ol8T & YEF H8ae ASlolth I
Sk wel Aeist ol AFA 2] el ol &L Y o] Folw o &2
Here Aol 1R AUE HARD odT HEYAEAY o &
e o] &5 sl Aol Tl A3AAl TYE W& o] &5
S 3= Aol 7HedA Y uet dutdg o2 =X A & H(exclusive license)

AN

59 @A F2 Aol $EHFE L FA A ALUAREALE §
S UAREA 24 o) BeUE AkAoz AYSAL B A4 o}
12 % MUAREAG] 24U FEShe 9l S, AAZE BHYE

iefel i AYol ol §Sioz tojoh
¥ AfEel v, sk UARE AL F 2A4AL A BEA )

sl FEATI B3 AL F 4EH 2AAD 5 wUABEAA
:1 A7t A5 FAFsiHEsE, AA =24E o2 ol&d A=
2R NS WA SIS L AR FaASY 24
gl ool GARAE Sol7bA P e s Ae g
4, «z47 o2 B Adle 27 1289 Fa
139 FENg, kol A, 73,
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H] 57 2 5] (nonexclusive license) .2 T2 4 UT}
53], 37 o] &g Ao HEYAMNEHY =374 s=ge
A7 HEYAEAS st A3AE HUE 2 Esd ==
3 AE=A7F AFFoE FAATEM0) A7 FH 2] o] &
Hgte A4 A8 s 7 Aol EFRZE o] &3 HAAEA]
23 ?‘1]37\]'% JHE AYPAE ot AL FE7F JorH, A3 F
o o] &3 el thsiAl= A3Ae] A He Y Bl SafiujA g A
= AL & A& Bo|np4) FHE A FH o] & go] FAH
ARQEA A “=ZH A o] g5l gtA ol A AR e HEE o83t =
A o] &AL A A4l HEE BAS Y] {5t ash HY dolA
AYAE d9st] HAAAAATAS PAE ¢ Jdoa FASE A
H 3o, HEYAEHASY 37 o]&sehg v o] &a+ A 99
Helol wet Eafud 2 FAATE IAE 7 UAS Bolga sjAdET

2. {IAME A
7}, &3l

HEYAEHALY Hai7t B Aol HEe A WEe] fle ¢ W
W 275020 wEl Sl A7 4= 9tk wEla] Esjulae] U
AYadom wot Ao o3k 93k Yook & wA 1
Al 5o & zZtFojof . obF dAdE AR ARTE £A
HAEHAEALY Atole 53 fWHA axdc] EAEM, vof

oA AHT AAXE EA R

L CTR )
P
0 M oo
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l

340) W ALZEEH o] &3S e A7F A3AAA AH A4l o] &HI}S FE
Aoz FAY & Jues FY9 F&EHE = HEd dEAE % g
=5, 349 .

) AFA, “SaolA HEZAEHA =97, 139H; AE, &9 A, 327H; 14
F, 4] =1, 349 F

39) vl M= HEYAEAL Ut dHEHE A B (validity)d 1 A
27t HslE ot H(infringement) 5ol tigk 4Fo] ojof tpu HEdH), o
714 A old Qv HEFA Z2 AEQ)] F AVIEEAdd B3 dAE
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(1) Esfufde] A
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HEZAEEo] Hald Aol SEL2 HE T okl BAQle] A
2 & wide dska v A=A AL SHE Adde IF
st Afole 2 el diste] EauideS dAss AL 3L Ao
W, FY48 ®A Y Fholfol w3 AAAA AYHS T4t A
M= AAdL A a7t FEHATE MM 2 AES &l 3

Il 9}\1:}_343)
E3], HEgANEA At H7) YaidE HEZAE 7R (publicity
2l | 3t= o83 97F U]
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R T AHE AHe TE
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[SE
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M e Ae Tk, =3 s e Bele] FEAe] sEglo]l ArlEdAS ol
S = s AAelA AAA &t A AS o do
(1) Validity. Plaintiff owns an enforceable right in the identity or persona of a
human being; and
(2) Infringement.
(A) Defendant, without permission, has used some aspect of identity or persona in
such a way that plaintiff is identifiable from defendants use; and
(B) Defendants use is likely to cause damage to the commercial value of that
persona.
McCarthy, J. Thomas, 2009, The Right of Publicity and Privacy, 2nd ed.,
Thompson Reuters. § 3:2.
43 ey, kol A, 352-3549; ART, 4ol =&, 49 T
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(2) AAHE &3la)

HueAEAs AN A% Lt ARHOE 1 4UH ol o
e At oloh & A3 A% A %@ stol S22 3 ol
Syl AHREE AW 24 FAHT A
A}-8 S (reasonable royalty) 4d Y Z-2

OEH A5 o5 %o] 1 %’81& A4 Holthuy | A

344)  Restatement of Unfair Competition(Third, 1995) § 49. Monetary Relief:

Appropriation Of The Commercial Value Of A Person’s Identity.

(2) Whether an award of monetary relief is appropriate and the appropriate method
of measuring such relief depend upon a comparative appraisal of all the factors
of the case, including the following primary factors:

(a) the degree of certainty with which the plaintiff has established the fact and
extent of the pecuniary loss or the actor’s pecuniary gain resulting from the
appropriation;

(b) the nature and extent of the appropriation;

(c) the relative adequacy to the plaintiff of other remedies;

(d) the intent of the actor and whether the actor knew or should have known that
the conduct was unlawful;

(e) any unreasonable delay by the plaintiff in bringing suit or otherwise asserting
his or her rights; and

(f) any related misconduct on the part of the plaintiff.

345 AsA, “mHEZAEA”, 1759; Restatement Third, Unfair Competition §49,

comment d. (1995).
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354) T 2004, 11. 12. A3 2002th53865 B2 5.
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G ojxE Bl Hkgkslojof st WY £AAQ FUA EX o] FA oA &3]
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a9} BFo]SHkE, 517-518H.
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368) Restatement Third. Unfair Competition § 48. comment b. (1995).
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u
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372) W, ko] A, 348-3519.

SElvet B eZE J1Add HalAE BES 8ol flugts Wald,
WA B e EiA BT SO SAA T Ao R /A HY gtk 53] A
207 #EE A4 Ao daiAe #ErF FAATE - AT

=, dHYS “Heoe AY, A A m$ FUg BRayelola dAdL
2Ae] Hede Ed9 A9 AR e S A s A & Aol
BE A F4, 98, 54, A& 59 AAH 7HA ¢ et A REH e
ABAR HI7ERI Bl & A FAalg Ae SAuldE AR EE ¥
A3 5L A%t HEHE A7642)S T F A& ool AU =ZA HoA
of 7zste] ZhsfAtel] thete] #A o] FoAX 1 e HAMFHE wAStAY &
ol A S dEetr] St A FAE 7 F= A #A
FTHOIE Y 2013, 3. 28. A3 2010T+60950 FHA).

373) o) F &, “MFH, AE, JA T EH T FAE FIE AR AFEHY E
A, ABAFATF(1) AETAA24(2008), 4249,

374) @9, "HEYAE A At DA EH", 1261,

375 AAY, «A&ol og JdAA Hafo gk FAFD, AAH A A|3395(2004.
11), 224,

376) o)k, ko] =, 4127 o, kel =, 3267 £HlY, o) =, 1849 5

377) Restatement of Unfair Competition(Thrid, 1995) § 48 Injunctions:
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Appropriation Of The Commercial Value Of A Person’s Identity
(1) If appropriate under the rule stated in Subsection (2), injunctive relief may be
awarded to prevent a continuing or threatened appropriation of the commercial
value of another’s identity by one who is subject to liability under the rule
stated in § 46.
(2) The appropriateness and scope of injunctive relief depend upon a comparative
appraisal of all the factors of the case, including the following primary factors:
(a) the nature of the interest to be protected,;
(b) the nature and extent of the appropriation;
(c) the relative adequacy to the plaintiff of an injunction and of other remedies;
(d) the relative harm likely to result to the legitimate interests of the defendant if
an injunction is granted and to the legitimate interests of the plaintiff if an
injunction is denied,
(e) the interests of third persons and of the public;
(f) any unreasonable delay by the plaintiff in bringing suit or otherwise asserting
his or her rights;
(g) any related misconduct on the part of the plaintiff; and
(h) the practicality of framing and enforcing the injunction.
378) WkH o] ml=oluyt Sdy 22 dRbAQl Zeholw A Jlide] gle d=el A5l
E4% AT A ow ZetolmAdo] AL 3 T TRz
FAATAE qeHomrt dAsta At olHd AARA F= WU Hello!
g= s/ A7 FHE G392 Michael Douglas®} Catherine Zeta-Jonese] 2
T2 ARE o5 YAt H*%}Oﬂ AAstE = Ae Holdets Hik@mh
(injunction) BTE 71743tk X4, “F=2 1998 ¢JHH(Human Rights Act
1998)°] Ap @Al mAl= FF, MEdSn W A438 A152002. 3),
148-150.
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383) Titan Sports, Inc. v. Comics World Corp., 870 F.2d 85, 16 Media L. Rep. 1408, 10
U.S.P.Q.2d 1311 (2d Cir. 1989).
“a court must be ever mindful of the inherent tension between the protection of an
individual's right to control the use of his likeness and the constitutional guarantee
of free dissemination of ideas, images, and newsworthy matter in whatever form it
takes.”
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o2 FHSHE 2AZA AHH FH AU B4 ZE WF olF F
Zol AHEA AEHES DA e 9 AT BaH P
EA5ha A8 QA B3 0D o] HARA FaF AEA on)
g 7MY AT dgel Afe MER d%d AHE FHIL o
Ha0) ol H e al o] ARt Aol Afel sl SEHA A9E A
T gk

Qo deatEel oAt Aol Af7t $HY Aol
B Z7be Ragel Sed A & 3aE wde PErt ofn PE
A, FUH AL Aol AE QoM BRFT HaTe] HoAEA,
o3t Agol DA AR £l ofWIF FFL WX A Fol

409 HAH A|22%
O B L 3 d&Y AFE 7HRth
@ AZA - @t BT eAte} devte] dEle HEEN BRIt

410) Restatement of Unfair Competition(Third, 1995) § 47.

an ASAHEY 1995, 6. 23. 9471519230 HA (013 & AHA);, AXHHY 1996. 9.
6. 95715172771 BACFAZE Aol AHA) 5.
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W AEA AARA 1 444 AdAcldT srgE AAGAY B
28 EE T2 Z1BAT A6 oA T ATl Y FE e
Ao, B3] d&e] Af T B Afore] BAA Bae] B

o BHY Awot ol ABF

Ao HEYAEA] 24 5L Y Dol Trkol gt AL
FAE YA BYE Aol mad HBYANEAL o3 ZHe
Jeho Afol tE BAC oAt FruHoz $HH A9 9
S =@ HRIYAEA 4AL AAA sz BAY FL A
A9l 248 gz Aol AAAA Agel shiel Gl Af

BT} S92l A golAe] vmy o] sk
HAE deEdon fudre] 24 Fol /e vAgAEe 7o
g 9l

o= o]gstd EATF He ARblA i HEAEHY )

412) A &35 HA 2006. 6. 14. 20062+229 éﬂ(uﬂ Z Uy A,

413) A5 H Y 2002, 4. 16. 200014420612 (“°ﬂura}oﬂﬁ+ ol o2 o
o, 2x= ] 9 Fasde 4% %}ﬂi fele] Aoy 24 52 %

o =

e o] &3}A gmﬂ.iyﬂ o) e BEAo] AR @A Yoy gomz o=
&8t 918ke] ol2nt HBe A EARIght of Publicity)ol2HE M2 A )
Qe QWE WAAe FE &= gl

419 FUET AR AR SO g_‘Xg}E} oloAl Adsl= Ao EA AT

S 1=

A= Aol o B s e tiido] o

Z FHATA 2005 10. 27. 20038713 AA L <GP oigh TM]OH o] %t
Fdo] AF WA AGFAY AF A dY AR AT =E2EH=
Hlgle] (A YIFALH)E F=Fsleor AR, FdFais WOM 2] 2} o]
#3 G A, A]uyq @Y= i}°l7} A, AALAT MG HA =
w97} FOe AL opgme, vige] 9F Akl ojA Hae Hai 9
S YHEHS % st7] fleked ok e W AJAE AAetE AER
¢3tE = Aol st il wA T

AEFTSA 2010. 9. 3. A3 20097+3H137637,11359 #A. (“dFF LR F2
A HAEYAEAE Halle otum, g3 el o3 2dY AFE AARAT).
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ot gl 5, “dige] 49 dedod FAA ATolm x4,
4 Fo FEE oL A= Felstelol Brim s, A A
Sol Brow Geld Bao] olg¥ A T2 elstelok d)
32 b gtk 282 Anse Aol 24w 94 5 Fd o
gote] Aol oloe P e FHE AY BFOE i genw,
T 2ot 4EE JYHOR T AT A WS 1 Agol W
Ao Aol ol2AL Pt ASTE AnEo] Aol 24 o
kel mAste Aol td Fule Aslol shg@dTin Hofop Hrivn
ol B Fol fAel HUA olge AHHoE HBLYAHA Hs

et RHo Brele] 24g Bl o §ALM0 FuALL A
1A S oY WA FolA ol gt

Agande ore N At QA B, FnE AA)
wd| Afol slA BEHE A, o

T Aol gt Fare) Agol 243

(<3

N

o
ol
o
Kl
e
=
o
T

4, L 39, 2EA 5 A AL AAE AgEL
zaH o2 olo] gt webd Fa o] thazt ARATH 2a)
oA mgd a4 LPHe] YHetE 1 BHo] 54 FFou A
Hlze) AUl AAHE Agolt AfHon HEAEAY Az
149 Zlola, Lo} AHFolh Aulze] Bul BAo] Ao A

415 L S5HY 2014, 4. 3. A3 2013142022827 HE 5.

416) A2 AHY 1999, 4. 30. A 9871879858 E A BA):, AM&F YA EY
2005. 9. 27. A3 2004713235324 =3 BA); ASTIAEHLY 2007. 10. 24.
20067145416(H A $ AF).

47 ASAUHY 1996. 4. 19. A1 95718102276; ALY 1996, 8. 23.
95713+32896; A2AHHY 1999, 4. 16. AL 9871%55661(0] AL EHH
olyel Fgdolgtes M= HEYAEH] APty Bkl AS
A 2007. 10. 24. A3 2006716375987 8] AR, M-SR
2007. 11. 28. A3 20077}§H2393(8tF8 ALA) 5 g9 #A,

48) e, “HEAE A 2| A{, 199,

o ol HZ rx
e ol 2 K
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7] of# e Aol

oI A RS MBS oW AEE A Mngne

& AJDA 7 FAE =, WS Aol i FAIEE olds Iurt
o} vy Fsl= W2(Ad Hoc Balancing test)2 dlS7lsAdo] Hojd ®
xd9 2

T ool Ve Q4SS WHEA R 1HEE Agole AA
oJetsle WEFer 55 = dow dxrel Aol HaE
oh wEbA F oo dubER] d2e WA Fsta olE EUE Adshe
U (Definitional Balancing Method)E©] +=2] & o] $kr}.420)
ol A= 1 B vl FEIES FAA =YEH $td FAHQL o
o]y o] 7IEE HsiA AdEA

() 94 - vddd 28 7+

= Fe|SolA Ao AFe HEYAEHA FEE W 7P WA
It 84 Y FHo] YA (commercial) 1A A Foltt F, <
AX FIHE AHET A FHAYL A< Bd YA (non commercialy’
52 ARG A (communicative)’ ¥l AE FRES T, vAHH o] &
o] A-g-ol= HEZAE AL AU NA AT EH HELAIE A
A3l =08 AR ol &9 Aol AT wets TLEAE BEAE
AHERE Zlo] Bl T3 o] A HFHo] JIAHE Arde HEE
AgHAY HE B, FYZHo] oid tE JHAE FAste At
EAY A7 $AA"EG Dy Be Aot

ol gt o]E2 YA FIET HIAHH FAES Bt Ao RS
3}i= ©|% 7]=(Double standard, Different levels of scrutiny)2] = o
At ka2l AR - H XA Y= A HOE AAT S A

4200 o]ej A, “v]=r Publicity@ol] #3 A, ABAE A4 GIAREAT=A
(17)(1999), 14874,
an olF 7iFEe Y& = AWUIHY ] Schenck FAANA FH T & J]EHA
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Aoz A Ao AR ARl Lahr] wiEol ol#d ArEd
< © HEAdE QAT A AKstrict scrutiny) 71’= A& o
A% AAZIE wad Edo] tidk A FHo] dure x7ho]d
(compelling state interest)’= 233t7] A Zo] YFHo|of & ¥t o}
gl 1 573 248 93 X7 ‘223 FTH(necessary means)’ -
‘H A% Fo(least restrictive means)’ ©l2te HAE Al YFE ookt
grozm dAgdE ¢ vk wEkA olH T dA™ AAF ZIEe] AASe
N2 S 874 22771 ul$ o]y wRo] gREEe] FAHESO
A@Po =z FHAL o2 Q3] FHE Afo HE BHE €HE F 3
At

¢

Folu Aulz=o #AuE 3= EE FH
HA v FAHEL ol FHAN A2 Aols EH A/ B
=, A HY-S 194213 ValentineAF71423)

53

ANA “wdt 4dA BE dAlsks Ao disiA Aol AFRolA of
wHEk A= FAst YA G5 Husithes dAS dAdFezA
FEAd 2@E FAEH Az BsddelA AAAAT FHAY
FH ZBAZR] o) Fuel FH FFo] g7 "] A Ao
BAZR 715l R AEA BES T 14 2 £ ARE
= oA wEe FF RIFFo|o A A" Vo9 E A Fenz ¢
AAJ BeE dlE vt gloka & Aol

SHAIRE oAt Ed e TRY W tdstEL WA Jex westuA

i
a0
ol
pe)
2
o
=
o
2
re
oF

F A% AxA ALH, AAH 7 RDL FEs] AR A} T4l g}
2o -L3ta, mEtA HAte] tid B Fxlol g AR A3 A AAL
glof k= AR o7 WASY T} Schenck v. United States, 249 U.S. 47 (1919).
22 Feid, A EYAIHER 29 AR, 187,
423) Valentine v. Chrestensen, 316 U.S. 52(1942)
424) White v, Samsung Elecs, A" Inc,, 989 F,2d 1512
o] AN Kozinski THAFe] RithelA 2, FAFarrt vigdFan
Hogawl, £3tgd 7AAnd 7I9E sigten, do dyeEdw
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A FokllAd AHO AFEE AFolghes an[Abe] o]jeo] HA

5ol ¥
Ego] U@ ANE o npAAR Fasm, Af AANA AL
o BHlE SRS S AAH AHSA ofs) Wel A odF 2
B0l FEF Arol YZste] Al olFoAE AL FA BAA
of SGske] oleld ol @Posz# Xéael HEE aEE Aol
3 SEA 4 =03 B

d ol F v HYdse Zol| oJ% Hes w
A oz Pz dedel FesA AFskAl fa e &
Ao dax=s &+ o ggFd A7 sgdns 4de Hela

ols} ol MLeAEAe] As| Bko] glolA L ol ge] BAo] 4

A& o] &(commercial use, purpose of trade)’?A] AR = FT L3 JujE
Z

ARtk ABYAED AATE BA YA ol§e FAstE Y B

23 A3 vdd el AAALS BrsiAn X AbebRitia Ao
“Commercial speech may be less protected by the First Amendment than

noncommercial speech, but less protected means protected nonetheless...Commercial
speech has a profound effect on our culture and our attitudes. Neutral-seeming ads
influence people's social and political attitudes, and themselves arouse political
controversy.,,In our pop culture, where salesmanship must be entertaining and
entertainment must sell, the line between the commercial and noncommercial has not
merely blurred; it has disappeared.”

425 Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
U.S. 748(1976).

20 AEg, “HEAE AT Bde] AR, 189

2n 9] 19763 AW o] AAE, dAYT K] FdH A2
7F s8R TaL s A, o Th ‘:‘rxl Fao AALYHE FASE 5
sk, 9 Ee exske By ARE AUE Adsts s AT A
oo A .

= 1980d A B BAE, A7) Ak FaE FASE AAVE 2AE

AR A, 7 A ﬁ%oﬂ% dHAos HeHes &8 £dd Bl § 42 EZ
7} FolAtky SpEA, A ARl g@ BEE o wAsl AA% FAS F
T3t AR olde MAd wel Aot FA ST Central Hudson Gas &
Elec. Corp. v. Public Service Commission of New York, 447 U.S. 557, 100 S.Ct.
2343, 65 L.Ed.2d 341, 6 Media L. Rep. 1497, 34 P.U.R.4th 178 (1980)
He 4, “HEA A 8 A{7, 189,
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o] o BE HFHF o8 HEYAEH e HA o], wehA
A=A HEYAEAS BEste 2 Fo YHELE thFE-E AFF o]
H-(commercial use)’= 1 AHLRASE FASIL QUT}A29)
SEAIRE, AT AT Ao A TiEE &F 4
52 G HA on e} 044Q°1 —Ei, FEA ol &Y 9uE YF
I

0_1_4

}.

4784 G ZH I EWME(1995)E A o8 Aol I
A gdEe st AHIdvtr Ba QledH, A7IA HEYAEA 3
o] AA7} He 4P A ol &(use for purpose of trade)’ < “o]8-A}2]
F EE AYl29 Faro] o] 83k= 7 F(used in advertising the user’s
goods or services), ©|&A7} Fujsl= AEo] Eolx= Z-$(placed on
merchandise marketed by the user), ©]8A7} A|&3t= Av]| 2=} A}

=

0] 83l 7d-F(used in connection with services rendered by the user)’&
olulal, T, FARE - HY.oSE. TN T =94 So|i o] &3}
Ad Fe 12 B1E YA SHAY ololdEHE AgsE ASelE
AEYAEAEL] Hefj7b obyeta Hu itg49) 9 8ol thdk s
4 ARAQ B Aol ] Wk ofulel, B9 A - Bulo

r v §

AAHOR S5 FE BIL-FR-vHIY SE E£FHL, /8 o)
d 9FE F 4 AL AW VAT £ED, T2n HAT o ol
3 BesY dugos Aalw QA B Afel o Fue 7]
A, old A9eE 99 43 F 54 4E FRAFTH o)
A EE el @elg A% EAA A9l FADY A1z o
3 HEE B SR QYrha Ba ke

9 FAe W BEA AEHN, SHU FUYS UB-FA-E

428) New York Civil Right Law 50; Cal Civil Code 3344.
429) Restatement of Unfair Competition(Third, 1995) § 47
430) 1d. § 47 cmt. b.
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o Yool A ALgSHE Agelt HuAEAe Aslel AFetA e
4 o Bl Jg FAEAA g
TR0l HAAA =HMAAE BEHT mebd FEdAe] ool

AE B FAAY 5 Aol AHgete A2 585, BlE Y e

sl A ©es] dale E7]1 9T AR BaEA SHEAIEE e
2 dA4=E &+ Ao

7Qlel A g ot
Bo| Mg Jorz FHO Afo osii HIEHo|ok &, wehA
o] gAY FHA Wil 4 FHA ol&omA HEHAEHAS A
7 A" o]F I JEHo| AFHE AUt oty AFHF o]kl
olyrE AHIFHH HEGAHA szt HA otddeE 7 -F(not
generally actionable as a violation of the person’s right of publicity)’Z 3l
At &, ©@sl FHde fFAEel ol &d wAS A oI5
ko] oA FHFA o]& AFE AASI= Aol ofya, 1 ol& AA

o WEH ZAe BYs] FPA FARES 0§ FH Eao)
o]

—

= Fd FollA AFH F209 onlo] tiste] AAE] AATE A
Downing v. Abercrombie & Fitch AF71434)0]T},

13| AF Abercrombie™ A Fol TE Jv o FE Aikste FA
dl, TAbercrombie and Fitch Quarterly; 2= X 7122 1E W3ty Q)
o a3 AlE JtERe FAE APoE st AEAR AT LeRoy

41 1d. § 47 cmt. c.
432) 1d. § 47 cmt. c.
433) Wb | Aol o3 HEYAIHAEY AF, 1464.
434) Downing v. Abercrombie & Fitch265 F.3d 994 (9th Cir. 2001).

- 148 - :



GrannisZF-EH Y7} A3l AR (19653 s)elo]le] Makaha A3 o) 3] of A
ARl AR AR, A 27 AAY HHZE THEo] YR
o 1999 E35+ ‘Spring Fever & FAIE B EEL7] GAbo] #GE ‘Surf
Nekkid’ A Aol California 3¥ ol #3 ‘Your Beach Should Be This Cool’
gt 71 ARAET, B #Hol Ao 4 ARS AASL 1 o
of Y17} YU M=o #3ZF ‘Final Heat Tees’e] F1] HARE AT
of A= 1 Qo= AP ol AEA, A A, HE T2 AH
Nat Young¥ #&EH 7|AL 5 AP7 #dg ZF 7AHE°] It
of AbdoA At A9FAHALS S 22 ol F=E HEYANEAE F
15 AT} California F TH 3344%E HEYAEAY Hsade
Z 3ol EZ O Z(for the purpose of advertising)’ A& AS A3}
T Y, o2 ) Yu= yvwe] AL AUz Zzzie] Mz B
#(a direct connection)= YUZF3HoF T} FFY LA} AEY X
BAst7] AsiA, FFY #A At #E I thfiAe oW &AF
. _’Jl‘_- 3:‘_% A1Z= /\gg— HP/\] _‘_—]_a]_ﬂ_ xlcﬁx% /K-]Zl;] __
W W ES TSt HT PYAE H
BEo|7t2] A Badtt stAT ol e A3
A Aok HAELYAHAY Sl AoA
zx313 & Zotof Ft}. o] AbelA I o FMHEITE FFO
719} 2 &3to] B3 FAE T YA, T FA S
AFRL Abolol= A9 3471]7} ! Th(tenuous relationship). 1=
@A gdxEtrlgte FAE sk fE AHERE B 7t
Il dart dEEloA A EAgeE dEs A &
, 71EF oju g Ao RE et I 7|AY] &S AAANTIA &k
<
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om, 7 Azlo] M3 as) AZE T2tk e o f2 WUe Ax
Ao g FF olod Fashl AdstL YA germe FHw

4 ol AAE Tekgrl QolA o HA muk ofujeh
A Zure J)EoR Bust, JAke] Wgol T3] #A
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ARRIA] o J 1ALl g3 A BEo] AEA o, ZIAE FaLE A
SHA=A oA Fo] FH ABAR o] "y o)A el FdH 3
Aol ARAGH 240y 34 247 TdHE Aol €A BEEA
7h 2AE =, ddEe] Aol AuAd Aol AEDAEdAY A
si7F ARG H7] GolakAIRt, ARHALE a4y £344 247 FHE 2
a9t 22 ¢ g A Afole A& Ede HAE dA dF
& o flohar s "0

Q) =7 71+

4
[>
N
S

o] 9] (Newsworthiness Exception)= A& 7]39]
AR & AHEStE A Sole HEYAE A

oJgolth. F¥aE ol oA AP

O e
fr

fi ol
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- J[m
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o

o

roopet
o
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of Afo] Al FEonE AW
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A LSS R D SO R = A - )
M)
=2
of
ol
nj

o Mdd #AHStY FF2 7FA|(newsworthy)’
7F EA ==, ol a4 m

u

—_

o
o
=1
o
@
3

~

o
o

45) vEg, “HEZAHA FYPH ol &9 AHr|E”, 5169,

460 FE, “HEHANEHAG T AF>, 229,
Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180, 29 Media L. Rep. 1993, 59
U.S.P.Q.2d 1363 (9th Cir. 2001).

437) Time, Inc. v. Hill, 385 U.S. 374, 87 S.Ct. 534, 17 L.Ed.2d 456, 1 Media L. Rep.
1791 (1967).
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UAY 72 7EX7F dvka IR EH = FAY Hele AAFEl FEHe &
o2 A o](most liberal and far-reaching terms)=| o] o™, A ARA
gt oujo Ao o FAEHA Fal BE FF Y AMEZ, nsF,
AFA - ZFF(all types of factual, educational and historical data)2} A=
(entertainment), 2 2E(amusement)”7}A| EZFETF438) T3 o] F2TUbA|
7F e 9 AL AlE, A ERE oty TV, gy ey 93], T3t
(comic books)®} 2 ujA|ol|7}A] 2 & T} 439)

o] &} o] mmHAL F2UIA Y WS AHXAZH, AAH, AHoE

7EA7F e BHEC @AsHA ol WAl At 9lom, yolrt AdE

o

o012

ojf
=2
e
e
ol
f
bt
2
[r
ol
bt
=
[>
N
N
30
o
=
H= !
.
QL
> K
%0, °
iy

o o]FofHrt. Yol AXE "New Yorksolzh= #A2]  <Classic

Mixes(1981'd 9€ 7% w3y et= 7]Ate| ‘Fall Fashion’olgt= A|FOo=E

AAE QT 288 22 FA2] ‘Best Bets’gh Z (22 3l 8¢ 31¢

e Ao ANFE EE Aulze] #I AERE G e, A7)
] 2

[e=]
=
Az E ThE Ao

4R A, tgeld o) F, Tul Fiol B
Bush g7l Ak ool Ams Aalel 98 79 F1Ake] mHlo]
Ao Belgonz sl 89 31YA B A AWE AT

AL HEYAEHA sz FHo

o] AbdolA New York & FAHUL o5 22 o|fFE HEZAE
Hef A7t oty Bt = 3 = A2, otol”o, W
27 A = A (newsworthy events) = 324 AFQK(matters of public)S]
AHrEE F4bs Welidte 2SS SR8 #3 2FolH, weka 9

Agole gu =

- o

ey

rr

d<d EZH(for the purpose of trade or

438) Paulsen v. Personality Posters, Inc., 59 Misc.2d 444, 299 N.Y.S.2d 501 (Sup 1968).

439) Gautier v. Pro-Football, 278 App. Div. 431, affd. 304 N.Y. 354

440) Stephano v. News Group Publication, Inc., 64 N.Y.2d 174, 485 N.Y.S.2d 220, 474
N.E.2d 580, 11 Media L. Rep. 1303 (1984).
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advertising)’e] ATt & F glow, wepA ol g F2IEX Y] oY
(newsworthiness exception)= X & Apdoly ALE 2 FiFol| Uigh HE
W ooyt AAAY WIE EFste] A&HIAS A AKconsumer
interest)oll ¥ 2EFU TAtol® A LHT AF A By ofyt
4 ZAaoAY F9 7HsAely 7 TE A Jde ArgEdAE=
F2IEA7E Tk o= Z|AE S 2aTbR 9 o @) el dfdshEThe] of H-o
A7) EL 1A W8 olA ZIARE AATE 7= ok, ‘duk F
ol WAS THAE 7IAbel 19 AAE

735, o] Ak A FH9 A&l
g S Mete Aol warbA 9o HAEHee we FokAaL
HgeldA == &5 S ASA (altruistic organizations)©ll A & o] H]
A A olgh= Zlo|th.44n

A7IA F27kA7F JAAEHHAA 5N FIAAH 7229 FAALe]d
gte] A9l ¥ Ad(resonable relationship)®] Y& AHE L7 5 +=0],42) gt
olzigt #HAFel whaliA 28] dASA ADeA R JATE4a) A RE
obf-g] y2etal stH = “iQ] BE=E Qs ool AAA o]
5 7|3 E &8 TIHANAS o= 27X e HAL & &5
2= T4

4 vtE e R B A A AYH o] fe) Brkr]E, S05H.

442) Downmg v. Abercrombie & Fitch265 F.3d 994 (9th Cir. 2001).

43 deid, A EgAIgER 299 AR, 119,

444 W= Zacchini AFOA A#FE= i 4 ARE FRE HFIe A
Ao g2 AAE fFASte didAl 447 JaE 713 + Aol &89 FHS
WA A k=t FAT) Zacchini v. Scripps-Howard Broad. Co., 433 U.
562, 575 (1977).

rlr

rlo
9, o4

w2
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ARl Aol QojA 2 oofgo] FAAR] Aol AeA, 2 w2t
A7F A=A & 7VIEe® e Avoe vWle FA sidE AR '
I, B I UEES gt Aol BET JEAAC A
7HFeAdol wokAAl A ololl § TIEEe Eu £ © FASANZ &
ol Basth= =27t oA HAuH

FHE3 vl ZEofo] 28] A Tony
Twist44De] o] FS& W37kl 9ai7} TSpawnolgh= Whalel A miajo} F
E o] E(Anthony ‘Tony Twist’ Twisteli)O. 2 AF-&3+ Zo] | A2
A HAE ol sigdteA ARV EAIE Abdolth ol ZFol A
A AE H=2A HAEJIL @A EjZ7bo] JHYEEE AT FAR
}.

ool thalel Missouri & UL §melo] olo]dlE E]l7} 712 A+l 3

445) DOE v. TCI Cablevision, 110 S.W.3d 363 (Mo. 2003).

446) MFEg- “ O] Aol o3 HEAEH AF, 152~1539.

47 A3l Tony Twisty W]=r9] ZFolo]xdly] MF=E A ®ollAl 1 A (enforcer) ]
= T2 AU AEA Y F8 dF= BY FEIAFE AUE A9 F
FH HEstE 2, dis vl ZEolo] 28ty g1 HA A ool
EZ A Y} Sports Illustrated i YILE “2FACEE AL A2 AUiwS
Hl F33t7] fleixe 583 Aol Fasty, ol dirt © st
T itk 37td AR =23 41 ALE JIHFE Fst “ue
AFoA LTS T AT ARS8y Bl dom olF AoiaA
Al Aotk ok BES, “Edo AFo o3 HEZAE ALY A
, p.15201 4 A&
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A o] AWAQ o] 8- Fa) AFol BAGW 1 AFo| it B
3 azvl guetE fuclel HEYAEAL AaF Holw, vy T2
Ao AMAR] BHol 49AY DAY =9 L e HolPE A
AR e B 2 wlFe] dnkm metth 2 o] AdelA Wizt Axe
g ol g3 e HE egHel 8ivt YSATYE e T 2o}
% ®do] ohe} walA e Bujsty] 918 Fukolgh Zo] Aujo)e
= AL 2AZ RN ;g—s 2 A4

old @ AuH o] g sz Ad asel BHA axvl B A
Sof Roo] AWiHolYEAE Lejstel olFFL & 4 A Ho| A
HolAw, o8 Aol Ao LolglAe] o AAolw
Moz 58 AP0l AT FAT ARGIA d Skl BojHs ©
Hol Atk £ AfA o] & 72 Huel mHo| d&d AT} %7
U EEG A9oE A BHo] HelHolgy WL A Hs)
b Rne oA 4dH Ay szd e el AfE FA AR
i wlgho] gtk

(2) Restatement/Rogers Test

Restatement/Rogers 7|2 7I1e 94 FAE 1 /MAA A5 A4
Sl (wholly unrelated) ZFEell AHES 79 e =
5182 F gloy, fFHEUESE & dedFod AFoE AL T A
2 #AH e Afole £HY AFE HIHGE o]Eo|th o] o]
£ Rogers v. Grimaldi AF14490 A4 A H = T}

o] AL w9 FwH3 Au]l-$ Ginger Rogers’} 93} TGinger and
Fred;4509] A2} Alberto Grimaldi ¥ A ZAF MGMS & g3} A&

2
rlr
&
mlu:
i)
>
o,
)
Lo

448) 9] Twist AT AABAZE FAMSE WinterAbd 2] vlwe] disiAs &,
“EFO Aol o7 HEYAE A AR, 154~1551 oL

449) Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).

450) 1986'd Federico Fellini 72| o] g3t= dEg=9 ddz FAZ 2§l
Ginger Rogers®} Fred Astairee FWWo] 401d0] o€ e|ololl A Gingerel Fredgh=
ojFoF WAHE XY WA FL Pippodt AmeliaZ} A WHALE A=
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oAl AAle o] FE& AHER AL 17t Bl ofH B )
AENA 2205 oA 3 Aolmg FxA 9 HEANEA sz
a1 FAgoh

ojo] A A2FAHAL o] AHAE Al olFES BHEEnA st
A0 Rogerse] ;‘JE]Q} de&dFoAA AFEFA AHESILA e &
Abgke]l #HEl Alolo] FEFARZ KL O™, Rogersi='Ginger and Fred, 2}
F3to] AFo g2 ARRSHE Aol telA Rogers$t Astaire®t T ¥ o
g1 & F Jde AR I AESE 5AE F dva Byt &, o]
z F3t AFolgte deF HALS FEHE ZARE JFE
e 29 1]'11-01] o3k Rk xﬂszO]u:] °] APl A ?_]/‘}9]

(e oy 2 rlr

o
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oV

A= O]%«] AbgololA ARt R 43
T FH ALY olFE I3 AFZLoE AL
3] F&3Sk(wholly unrelated) AF&-o]lAY A& o+

Z(simply disguised)dle = Zl o] ofd H
AHHALE FAT F glvke Aot
HEYAHA BF 594 FA 9
Aol stk HollA F Helxhe] H]
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TV 2330 71 3hA 303 "ol Wiy AA FAL S o]opr] o]t
1) HEZAIHAL L/I Aol AAE HFT dHZrIERge AlS Wslstd,
AR AE] - o= *O%L oA FHAL ‘F3H FAPo|A WEA FEEA 7]
S8k OIHM SdE, AHS ST Tudo]Ee A
Fg vf%E oHéHPOP’ %‘Oé E A20d xﬂ3z(2010) 4471 Fx.

7,

452) w7, oo =8, 26~279.
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453) 17 U.S. Code § 107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a

copyrighted work, including such use by reproduction in copies or phonorecords or

by any other means specified by that section, for purposes such as criticism,

comment, news reporting, teaching (including multiple copies for classroom use),

scholarship, or research, is not an infringement of copyright. In determining whether

the use made of a work in any particular case is a fair use the factors to be

considered shall include

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such

finding is made upon consideration of all the above factors.

Al107z  wiErE Ao g Ak FAHAE

A10622F Al106FA] FAAE B3t v, =3 =, 8

2 g BAste 49 £F), St Ee A7 §4 53& fste] 2

AztEe BAEY sHtew %1]0}7%‘% E= A106x9F A1062A 0 A

O] PO E ol g ASE TFstel FAAEIHE e A4 A

97 ofgtch FAAHL Aol oj® Ao Ago] FHAEUA ol ¥ A

Bgtol Qo AAstelop & Qo g Algbo] Eibsofof drh.

(1) Ag2 287 47, 7 Aol 4Ad Ade AAA =E vgd 2s
2Ae 98 AAA 5

s

@) RBHE ARe] 47,
() A8E REol BsRE A%E AANA AAsE d3 44 291
(@) AH8ol BEHE AREe FAR Aot AN nAE I,
st B BE 8AES weldtel WAL AR A, AR vLYs
ATHE A AAE oldF FHAGISE 2 YAEHA R
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ok 22 HYH ol JEEs AL AEE Comedy M ARI(EE
Three StoogesAtd)4s9o]|t}, o] ALHo|A Y3 Comedy M4559+= 2 #3}=t
7kl w7F 5% =Yl Three Stoogese] HEAXE o] &3] E|lMH=
v A3l = (lithograph) 2 THE0 #ujE stAF HEHAHA A&l 5=
olfFE Edid TS H T

o] ARl A] California 5 P A2 FHAL oA E A& o2 A}
&3 76‘—?‘01] B2 AFo HEE weAo el HP A o] & JES
Aok S, AZEREY FA o1& ARr|FE 53] “o] &9 HHH4 A
A (the purpose and character of the use)’> X&e| A<} HEZAE AL

H 3 2 Q1A

zslo] QoA 53] AW, I FoAAE MEL FHFo] W
(transformative), & TFE HHolU AAEL 7HA A2 AS F7HY
, AWMA ZF] AZEE Fdoly oHy WAAE 5
ARt Fosttta AT TR Afol a7EHE WA 84 e I
A Bk ofyet AREZA HEoA T2 BAA, 7FEE FA A
I E3E ARS A H|H O 7bA] FF A E&E T Byt

T3 HYe B dAEESE FEI HFo] ofFofxl AHfnt

A

H

A

dAHde] dexde] AR RIE BE 5 ot IAAYY, olE &
st oA AR PJriETeE FF HrbE AN WP B
7V 255 3289 AFE B E WS JbeAdel =3, ¥ AANY BWA
o] ZEo] HA|A 7}X|(economic value)ol|l "X = Y= T3 ATEQ
27F B9 =% EA(reproduction)gt . A% Y Y& Hd3x3
d AFAY FEded g Hgsiete ARSI A wAIAE AEE A
ol FAIAY AxY BHSE S AZo] vt BT A= o] A}

454) Comedy Il Productions, Inc. v. Gary Sademp, Inc,. 21 P.3d 797 (Cal. 2001).
455) Three Stooges®] &3 R HEet 7)o A3 Av|tdE9 HELHAHAS
yAFsh= Bl Ato T
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AolXe= Hael g =oA dae] WS o] &35ty s dutdo=
AHEEE BANE e ¥ OE A3 3ds
1 ¥ (significant transformative)S ©]FA| X
g B E v T vty #dsith
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P A o] gr|Fo] vF stHHo g FHo] Joit, ARt
Fsstd AAA &5 AN & & Jdota o 53] 2 E
TYAR BEAE HBAAEA ARegs g JHA AR g
oAE A3 E FYAH FAY =8 EAE A9 7M55HA
3} Aoz HEYAE A HFY FIES /M AE3A EA
Al FthE= Aolt} Hart v. Elec. Arts Inc., 717 F.3d at 163.
7, &) =5, 299,
4s8) 1%, kel A 156~1579.
459) ETW v. Jireh Publishing, 332 F.2d 915 (6th Cir. 2000).
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Ao 1997\ EfolA 27} mpAEH A EEZUIE A HALE 5
A 223 = o}E] 22E<Ql Rich Rushi= "The Masters of Augusta;2h+= 18-S
A Fa F A} Jireh PublishingE F3| S33tAF, Y3 ETW40+= 3
EZAHAY R E ol FE &FS A7

olo] AW AeFAHAL HEYAHAN BHY A AtoldlE =49
} Al (inherent tension)7} A=dl WY I F A Alole =4
FHs AHKHOE ttEojgttal AA S, 91 Three Stooges

o A4 2830 Transformative TestE -85}, Rush® 2ZF#F2 E}lo]
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3. Al FHEAEd As)

7h E Y et HESAEAL] #A

E@9] Al HBAEA Aol A oA L] Fo] 3
Exjofof gtk wFo A HEYAE P AP At Foll FF5I} v

grol] #dd dHe o 7] "Eolnh AR st fEuEel s
Aeg el Fdd =20 ddez v H2 Hela, HHYE UA

3 RS Eol FE FEolthan AW Asle] EasEe F U o

460) ETWE E}o]7] $-=9] Em<l Eldrick Tont Woods2] o2& wi TE JAE

A, EfolA 29 olF, 24 5 HAEYANEHAL FoldAdS HEste 3|Atolt
46 o]l Ty}t WA & FHEE HAV vnd YA W Fsoly 28 W

€ JdAsIE A= T-Fe] o B #HHYE EA Mdoly I oigh
= B3 25 A Hrh AdtEe Aol REoln mebA WA Hs
£ JAATTE AHYrF EAT IS IAF S5 g8 glth B3]
& A A7 diFolA vl X = chilling effects 183tH TS 133}

|
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siet ol e Ego] o } 8 AN BT £AE A%
Rolth. 2 AHUE o= A

So) B2, AA, B8 S4olu G Wiz W ohue) FA
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A st AR ey 1 A
ol thste] BIHFAY 25 olE
AzrFo] 7HA AL de Aoy
& #ds Hlitho] HIHFOZA ©
oA =2 F A" MEL AP
A3 #HHdoels 4 AAE BE
(direct parody)?} &< WP FHo=E o] &3A|RE &Y WEHE=
T3 diArg o g IHbEQl HE S she W™ E ) HE T
(vehicle parody) 5 ©] 2AT}.463)

s AZE2Ho] 3k AFolge 3 JEHE AAPSE ol F =
T BEE U 22 A JHAE 22 Y

AR, A= 71E9 ZHEFl
i o eA Q1Fo w3iite F
ojlgt= AZXAUY L FR Aol 7T ,
+ Aol A E EFst B dedgte AL At AR AF
of gk T, HIH, HIF Sl AlFStEE AAXAZAE A4l A
Zbzol "t 222 sjedE AR AY ol T-E ALElA A
Ao AzEe g HHUE AT S § & Jtedol @
AR, HAt s A2 AZH JHAE HSE Jhsdel A fith |z
I Hys A8 o8 587 E 7HAE Aol=
Aohar A Az g Fov) HaE T

_rk,‘lru
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462 5%, kel 2, 608,
463) AAE, “sjH ] Ft AZA A, FAT A395(1998), 11H.
404 25, Aol A, 6087.
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A s LA 54e 4 o 4 0] 7] s
549 F o] HIEE H2HOR st HEIAMNHAY 4T =
el itk =3 dide I $474 dRilolAl dE & A=
gk T2 WA el e =83 WA "] FREA ol Tl
d QlEel ik Wge] o] R 7] wjzel Zle|WAld WA HELA
HaAzRE e s F4o] g7 oprlatt

uebA BRQle] AH, 24 55 Y8t AR Aol HETAE
FHo A WA T4 o8] A 9
| So] A=A 3}

e

wg, ot

AN

. olstel At Wets R A Pt 2AR
A B},

7R

Y. dH e} HEYAIEA Ao B3I AL
(1) Hustler Magazine A}%1465)

HEZAEHE] ZAE ARES ofUX|RE, sjgte} AE - &
oto] #AAVE HAEH thEA A O F Hustler MagazineAbdS & & A
}.

Hustler Magazine< 1983 119 32| W “Jerry Falwello] 19
A Aol st olopr] e A FOE, I7F oA A HAFSE
F koA s Hall oMyl 2T JAHFsteE <A F
AE AY o] HHY= AA Campari €34 F1E RE=E =0,
o] FaloleE T FHAEY A H(first times)’ ol e JEHE W

465) Hustler Magazine and Larry Flynt v. Jerry Falwell, 485 U.S. 46 (1988). ©]3} A}
WA 2 A2 dEE FES 4, 4o =&, 83~86W FaL

—_
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£o02 . 28y AA “AAF”L Campari =0 st H |}, o]
23t Campri 3119 F3 #ololES EHed, s AfFAE FH
AHE QRIE 3t A S92 Jerry Falwell466)2 o] FAAAZ AAITH Aol
ooy Fae] W oolgele FHe SAE “F djed-AstA
olEo]A & Z”("ad parody -- not to be taken seriously.")e}= E=T7F U
AL, A F2 FEA = o] Fad thsfiA «ZAd; Faer 1A Hy
T]”("Fiction; Ad and Personality Parody.")2t1l 3EA] ST}

YL Jerry Falwell> A Abol]l thsto] W o &) &, EF/}O]H%/\]JJ el
AAA TESHE Soz ol 5:—3]]1;1]]}\1-0 ZHh=d),

Lo
X
0

, B ]751 T 7} Jﬁ‘jﬂq Atol & Z——bﬂ'%% AZo] UYttal s,
ol FH < FE(public discourse)?] EFFHAY AE e 42> E
< ZolgtAA, 53] Fdoly FFU2 3ol Wt actual malice
< reckless disregardE YF3HA X FARS & 3, “TEI
Aol & AES BE5HA stAY oE Pl clEEE FEIAte=
r =

o @ Fdo] Afrol o5 Rawolel sk AHS 94

(LU -2 -

0

ry

| Euld 5 7143
| A A& teiAe v WelldE =ao] BAR, iy o
dos Hohs AV 289 dFoH % 3] F<]lol et sy
SAstE H=EHrt *374 AFel X}v 22 AR ¥ Faf 7t =

(2) Vanna White A}71468)

a6) G| POl 2 eld Babolx AXWEIAT
a7 B3, kel =8, 864,

468) White v. Samsung Elecs. Am., Inc., 971 F.2d 1395 (9th Cir. 1992).
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) E4 /\]-Eﬂi/ﬂ Vanna WhiteAHd

o] Ard ]5'11«] 8% AlYsL Wheel of Fortune®] @A} Vanna
WhiteZ7} A=) VCRFILE FAAot A7k AFeltt. 9 Bias
LI E %% 2Ho] U7 Wheel of Fortune AIYEE oA A= EF
< BANEIG F39 HA= A7) 2012d9 = 9 AYLee Vanna White
o BES T BEA 9t lrlgd XdqE Aola, mRIIAE A
A7te] VCRE L W7hA] A% F4FeE & 2 Aolgte W&ol

Tt Vanna Whitex 5 o] SAAZ 239 E&o] zAalo] ZAs}

ALL ZZ2 W “Wheel of Fortune’ o412 A4l FAabs AV E

olgty FAYI, XA E BRY EEH A

22X AL - £ AFEA H3wbojop itkal AP
AW A9FAHALE A HiY e sy Fart £ A thidol
9 AdEel oA EEY A A e A @ohal Kokt
AA A Ftol Ae FagE olFE Y FWHS WolEolA
XUt & FA HYHe & FEsker 5380 lojof Folx, o]
AP 3= “buy Samsung VCRs”7F 3 WA A o]H, &t} &5
ztol= Am el 4219 ztojgte Aolth. HEYANEHEY s AFE &
A o 7]Fo] He AL AdARoE O AFEY o]mA Y B
do® HAHJEA AFola, AZA HAAHJEA= FTLIA &
11,469 A A A= Vanna Whited] o] o]y 194 FASE A&
2 ofyARt Z2H AFPES o] &3] Vanna Whited] ©|F]X9] FUAHES
ok Fefvka Btk

o] AbdoA wHithojA e, It o2 sfeivs YAZS “w &Y (conjure
up)” A=W Azt g a7t A HEA FeEthAA, A b=
A dZTbeAdel vt BEPo. Fart AR Al 23 T2
AdA 2 Holl WA A7 A 9
of “Wheel of Fortune” set)©] A Ald 3+

>

A

ol
te
oF
e

M| ¥ (the imitation
w3 ge HRd oAzt fH

469) “It is not important how Defendant has appropriated Plaintiff’s identity, but whether
Defendant has done so.”
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(3) Campbell v. Acuff-Rose Music Inc. AF7147D)

H & HEgA gAY ek ARdS ofy ARl et el FAo]& Alol
o] #AAol o thxEZA A AL Campbell v. Acuff-Rose Music Inc. AR
o]t}

Roy OrbisonZ} William Dees= 1964 d4] Z2l= TOh, Pretty Womang

= F& WEYT Acuff-Rose Music, Inc.o] HAHE U=t 1 F
1989 ;3 IF 2 Live Crew42= 9 IS A, 7fASES  Pretty
Womany ©|2t= dj2Y=2rS 531, 1989d 5€7  Acuff-Rose =9 )
S 2 ARRES B#HEd o] &s s FIoU AFEHJY OfdE B
skal 1989 69 52 7del o] ¥miEglen, I F 1dF Ay 2

4700 FFAH, ko] =&, 88~89H.
471) Campbell v. Acuff-Rose Music Inc., 510 U.S. 569, 590 (1994).
472) Luther R. Campbell, Christopher Wongwon, Mark Ross, and David Hobbs.
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Live Crew® &%Hbo] 2571 AT A= 0S w Acuff-Rose= 2 Live
Crew®} HITIALE AUE A2 H&ES A7 o] AR A
2 Live Crew7} Acuff-Rosed] AZHS st Hole thEol AL
AL FAAE fFet=A AFA

o] ARoA m= AT AS AZAY A1072ANA AT 7}7<]
QAES FAFHSE FISHA Campbelle] FAo]8 FHE whols
0ha3) HA O AZE ol89 FAF A #dEsiAE, o AR 7(1
A Eo] Al 47 A A A T474) 7} A= WFAH 713
dol =5 YA T e 35\_%9] FTaAo] EolEveE Aot
545 galsteA, 28 A2 E9,
= A4 O AdE FAAA AR
o= A=A A ZHEFo] HIFHAE
2o

T Qwdom Azl

:
MBI o], AL JE AFS A=W J130E FUA AR
ANE BEFORA B0 oo F0T BT @ AREY A
3 BANAE, o] A AGUFe] AFAOR BEF BRI dE 9
Fo] BFH P4 PES ALWAW, AAUE rE de) SR
AFS AT el §7] WMol o A FHAEEL BUIE
JagelA Bed Fo% 247 AL GEtn ngth @ ol §H
wiol gt a4 BANAE, AHTE Aol FAAUAA L 5 9
=5 gde Wy FES ALT Sl gl 54S AT Qe
473) FA M, ko] =7, 73~76W I3 MYRE Ha

oo W% QURENS] AU olFol FUA AFE RTAT ol§oz 24

(presumptively)= 12 AT
Sony v. Universal City Studios, Inc., 464 U.S. 417 (1984).

99 WA ol e BAE Arlach R Fud ous Qe g vEY
e YolRES steuA et et dede & g8 449 99
UHel AFol Atole] 21l otk Weltst B4 YRS Ao, vy
Ot 9o FREES Wedn WA AEE dopid 4 YES ¥ 5 3

71657 .



ARl mAE 49 s, A7 B ol 248 AaE
Al FAE G neslcr SAY, e mBe T8 SHom
s et Age] Wde) A 82E AL YT, I L4
s3gow wugtel ® e AzEe] FHow Wi & Yol TA
olgoleti B X7} wor, oled Sl WMy wEe 2344 A%

£ mojdo] WMt = ge A%

E(derivative work)®] 7}A= $HA
o

Fst= Aolzta A,

(4) Cardtoons L. C. v. Major League Baseball Players A}71476)

Y3l Cardtoons= ZEORF wHlo|A gl AFEo A4S o] &8t 7
dAAE 18 A H Y J}=(parody trading card)S THERITH Jl=9o] oU4HA

ol AEe AR Y FEe FUES ol gl AelARE 1

99, 7hEe] SHels A5e) Aeloje] B fEPAT TAEs)

9L, oh#Fel & “Cardtoons®] oFF7l=E FeTiolw, WolAeg 1 P
L ouol Y Afwze] PoldaE WA YTt ZTME 7)

AYe. 2 Aol AuAQ ofprhEe} T4, gl

27b 9 shEe] #DE AREA MLBPAG A FHE 23T o

of A7t Pal7} ohebs Selnae BT

olof @},

476) Cardtoons L. C. v. Major League Baseball Players95 F.3d 959 (10th Cir. 1996).

477) “Cardtoons baseball is a parody and is NOT licenced by Major League Baseball
Properties or Major League Players Association(MLBPA).”
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HEZA A gt A FA| S (negligible) 2Tl TSI T} 479)

418) (1) AAZH =A
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480) ETW wv. Jireh Publishing, 332 F.2d 915 (6th Cir. 2000).

481) C.B.C. Distribution and Marketing, Inc. v. Major League Baseball Advanced Media,
L.P., 505 F.3d 818 (8th Cir. 2007).

482) "k, I 2ok AIY HEYAE A, 360~3621.

483) A, 4 =8, 2269,
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484 o7t HZol= HEZANEHATL FHAY AxE FFer] AT A2 AAE
71Z2E0] AAEHL Y, I Fo 424 A AKfour factor test)’} UTh I &
2 O 2 o]go] A9 ouAY S FIATIEA AR, @ I o] &o] Y
o 34 4ol BAW AAA %, @ 1 o go] AW FIAA ¥, @ 3
3o MAA A A Fero] o] §rbsEA o Folm, o|Hd HAE
© Aol 49 Ex 9B W3t o] §F o] REE AT AolAY FA B
AAetn B Fol olgd F uH, o F sustE FFHA 2eod ¥
Jo FElst Bddo] =&F ook dtthi= A olth. Levine, K. Jason, “Can the Right
of Publicity Afford Free Speech? A New Right of Publicity Test for First
Amendment Cases”, 27 Hastings Comm. & Ent. L. J . 171, Fall 2004, pp.200-216.

485) e, “HEZAHAH £HY A7, 231,
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&, FAHA ARRME ml= & HErE F4E 5 de A9l

£ BTl o

A3 F@ Aot HEAE A B3 A4 =2

1. AA

HEZA A thg
Tyt vl dE
5ol HEHAEAY HaAE ABT AJA
Aot} =3 IR ARG E HEAN HE
AAHoEA ] 24AE, WAL o
AL FHE FAHAE FAFHATHA6) o] H 3 Fi
uta g 22E ARSI A AR, 24 SOl gk Tk Agoll tisiA] Al
2bA Edfof tig v Ad s RS T AEF R HEYAHA W
g & AP, 1989 3]7FEI(F) GENJI AR488) o A= T L7 Al E

dAolgs o8 As AR, O F HddMe Akle Aoy =

SN

486) Aol tisted s AT KIEE 1969(FEF1 44). 12. 24. Pl (s # PR
FPAGUHE23BR1251625EH, 2% 4 2 X2425119H, (FTEA 19 54 gloj=
FHE &R AHE FIDGSHA XS ARTF Ak JA).

A Aol et s e PIT H3/NEL 1988(WF1 63). 2. 16. PIPk(f s
TR A 42422527 4, (BB 14HdY 3 W8S 743t A=, BRle
2RE O AWE AFsiA E4EHe AL ERIAHY RadE 44 o]9
< Zt=tga #A).

487 HURHL i EPIRT 1976(HEFN 51). 6. 29. PIPR(PIBIRFH817 523, P& 4 4 X339
E136H)).

488) UL TR PIRT 1989(F L 1). 9. 27. PIPL(PIFINGH132655137 ).
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O AN HuABes AT 024 2ol 2 nAFALL
olgslEs BAoAA ofRol mel Boels 49 “ORA(LL) JFE
Aol g2dAE Adz AeEs FAAA A AR 943 A6
W HEAEd AHERs AEY=, o5t 2o AFS FHel A€
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489) 7| A AFFE-L o] EH XL ZE(goods) FF T wHTro] Ao A9l o] §o] HFP Ao
=3
FES ol gl ] FAATE AL Hxo BHAL ‘2 ATER(E
FR) AR ol thai st B FIRT 1978(HE A1 53) 10. 2. PIP(PIFl & 4 4 X3724597
H). ©o] A2 ZE ofF AF 2% AtetFe 3E: tElE & ok AT Wid
Eo JAOLE), ‘L ATEE, 8005 BA, ‘of ATHELE A4 o9 A
4, ‘BIGI &% AltbetEgtes BEAES A3 g 9 7 AR ZANAGAAL
AR o] Al zdujuj27t F29 o] =HATH
1 Qo= ofo]E A Aol Dol xEH, HEnlol, 3} 7}
&, 71&d, FHY, Az, WA, He, Ay 23, ~EA T o|&nt &
FEA Fdo] g ARRMAA FAAFE AL 2FI FHHB =X 7 T7)
TP R AR [H AU AT 1986(HH AT 61) 10. 6. PP & 4 L X1212+45142
)] seol Utk
490) o]3} B FPRELS 2R, <o =&, 861 ol © ZF 78) WG E o A4l
A 2 o] MYgRES Fugo
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A EAE Aoz B A 7 A" Aol o] AR AlA
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YEANA HEZAEA 37t AU
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&7 OFW 2 gy di EHE ZYS 23 W ES] WS I
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o]-&9] HElet FARE #A8E 7HAL e SEve ARAHAYe] T3
o] &(fair use) HElE HEZAEHHEA HELEE &+ YA A4vE Fdavt
AT

HT HETYAEHA S 59 YHOZ AJEHIHA IAFAA BE
2 o] go B3I WEEQY AMezAAE FHO AH T O Hoygel #
AollA JAAZAAFHESAANEH) S Aetes 7|2 ALdAH Y 34
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539) M.B. Nimmer, "Does Copyright Abridge the First Amendment Guarantees of Free
Speech and Press?", UCLA Law Review, Vol. 17, 1970. pp.1192-1193

540) Thid., pp.1202-1203.

541) Rosemount Enterprises, Inc. v. Random House, Inc. and John Keats, 366 F.2d 303
(2nd Cir., 1966).
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Z33sl#l= &34 Random HouseE U= Howard Hughes= #+¥ FA|(Look)<]
71 T AFAE AHEY Foll AFEHANE olFE AFATE T HAHE
WAL fair useZ7t TEHo|AY wHH FHo] & wWE AFE T Random
HouseZ7} WHEEl& A7le g&do] ofd W5ZAH<l AlA(for a popular (not
scholarly) market)ol]l Zv]& EZo]|Z 2 fair use privilege?| &S WA Z=viy
FAA ) oo At A2dAHYL fair use doctrine®] ™2} Howard Hughesw £
A5 27 de dECIUL o)Hd FHAAY s &R s tiFo
o] 8]l #A| (public interest)y= A ZE H{AF2 Cd]/}}—’{—ﬁﬁilﬂr Aok sty 71A
EHd A4S A4

542) P. Goldstein, "Copyright and the First Amendment", Colombia Law Review, Vol.
70, 1970, pp.983-986.; WA T, “A 2@ ] A, 177-178H.
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wo) WIS Agapel LA A] AR S 5
A= Do a3 ou= AT & 4 )
A5 nZge HBgAE A A7t 2" Ado A A=A

o] ZTAHo|L YL 8F AFPESS Wo] FolE 4 9td WA

Comedy I AFA(%EE Three StoogesAH)s4dol Al HEZAE P T

Aot WA dold 531 AR E A Eel W HeIREA, F G

ZHol} 4AE AT ARE A¢ FHAEA Fe A2 Edoly

AR S AEst= AUA so] T8t FAFT £ CardtoonsAt

Aso| A TRopFMEe AUH EFS VAR BAT HSE AR
shel wulst Aol hstel HBeAEY Ao TN A EFA Af
Fgol Az PR A A0FLP AL ALAHY FHo§
g Agstel dEEAY Af7 SHITL AU
ot M $A AP FHE W B HHE F FH

£
ol& Mo WE HEHAEHA AT r|E F HEIVZ St
2. AFAYEAS T8 1

7} L

543) Eldred v. Ashcroft 537 U.S. 186(2003).
A2YRE AZdE B57])3F A%%(Sonny Bono Copyright Term Extension Act:
CETA)S] A& S o A STRae sl A9 Suge
BA9 A% AH} PR, AGLEE WA @] Afe BEF
E(built-in First Amendment accommodations)< 7FA| 11 JQ+=d], AR = ofolr]oie}
Fdo & Fal ofolroju} AHe i AFEE AFUAIAS &5t
Ao, EAE Tl (fair use)E T3 &, =%, o o|27|7A AT
3k AFf-A F(considerable latitude)S 3] £3h= A E BT

544) Comedy Il Productions, Inc. v. Gary Sademp, Inc,. 21 P.3d 797 (Cal. 2001).

545) Cardtoons L.C. v. Major League Baseball Playas Ass'n, 95 F.3d 959, 970-71, 976
(1996).
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olFzAZ MAAE AZAAHQ011. 12. 2. HE 111105)0 4 FAo]&ol
B9 Uuk Fgo] FrhE ek

A A ARAPE AE oA TG AFHEA ARE
wergol glo] melstelol & 8ARA <L JuH E=E MIYY 5 ol

go] B2 9 47, 2 ARZo FF 9 &5, 3. o]8H REo| A%E
AANA AASE HETH 1 FR4, 4 ARES olgo] T A%Ee
QA AR e A AAE AR EE e S B8 A
S e, 9 A asSe W ALAZAY A10727F FAtE
2Aolgo B 228 A4 U2 583 Aotk AT AH A
o] AWE o F obdzkx S MYA 9 TAolE Yui
Aol ou] 2 Hg @ Sol B slEo2 A4ew ofnle B
2 ol FoluslE offe Aot mA AF AdAYL A

gk Bl FA=A ol ASE F Utk
547) P 1997, 11. 25. A3 9752227 HA (“AGS AL <ol FAI #AdP o

A EA AL ZAJIEY] ARE A& FH, ZV%BI A4, 18" &G

23, AR ES £5 THY FH, EXH ks g, dAZE g

FRE HASEA AR & THHoE 183} &%6}04 oF & A7),

548) A ZFAW A352203 (A= FAT o)

@ AM23z2 FE A3szof27bA], Al10122]3 FH 2101225717 o] 734 9]
2ol 5] o] & WHIA FEIA ofysta A&Ate] FHE o]
DA A A ofUstE A= BHE - HY - 1S - AT 5 st A=
ES o] 8% & At

@ AZE o)§ A7t A1 NFe=AE AT wo= o 7+ T A
TS aEsteiof ot
. Oﬂax—] = 1:1 Otlg]x-] %. o]%g] %E‘ ‘;1 /H7_:ll
CAZREY 25 Y 2%

1
2
3 o188 el A%E AN AN WFH 1 FaA
4 AAZC] olgo] 1 AR WA AF Er 7
Aol T g
so) Thet Fo) g US AN A2sEo] GE FIEHL FTAG AU ARF
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2o wHA 8452 AA ARG HE3 Adurt g vt

on, 9ol metA FEAE A HitetA W |
AME WA Pl APAHAYS dehd 3ol dHS AWEIR
Sitsy

. ARALAHY TR S BH 2k

o
W

ol A Azl tiE 38018 MEvE Alw A" AL 18419
Folsom AF755000]t}, o] ARAL wl=o] 2t tF®H G. Washington®] ]
AA, At & FHEt 233 23 AFAE E2RT FA49 A
Al 2} F3AF o] el BEAE, o ARdolA HALS AFHA
s AFE BEG e JdolAxe dAZE o] &Y BEAN FZH, o]&H
o & 7hA, dAFEL o] 8o OJ'BH A 2= Fujt °JXVL
Zke] olejell Eafrt WA =
dfloF Frh al AAE] HEHY F% =)

o] & FAol&olTt= Mde =9 * 5% #Hsto ﬂﬁlOﬂ/ﬂ
B =97 AR, 197680 AWAAHEEE NASFHA Folsom HA
AN AAEJH A2A ol AR G 2 42ES FH) L&Y FF 84
24 WESIET S ARAZLAY A107RE TAHQA ARRFAIA A2
2ol Fou 54%“’] glol YAZES ol &3t FH7F Tl T
StEA ARE #GEF ol (1) AAZLE o8 HHI AHA(the
purpose and character of the use), (2) YAZES A Z4(the nature of the
copyrighted work), (3) ©°l&%H H&°9 %3 F934(the amount and
substantiality of the portion used), (4) YAZES] FA|A Al == 71HA

r:l rka

ol Qo] 89 H3A, A2E] 44, H e B o
B, XM URkA B, %oﬂ ﬂ%f&

EE A ko %oPO#Ok ﬂﬁh ¥

A 2006. 2. 9. AL 200557793 HA %), L FAH

g
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o w|X]= % &K(the effect of the use upon the potentlal market for or value
of the copyrighted work) & 47}A 84 E IH3E A t.550

oo} & AWAZAY Al107x2E FHlE "6’% O:]l"f*g] s 9%
4744 8 A4ES ‘dAsta s B At A e ¥RE ol
474 o2 FAH ol 1 AAVoRE w
Hol At} o] = <lafl AA| ArgloA FAo] Lol 3|Ft=A]
= HalAeE 9 A 8AES TRHHSE 1

oA o= 84F U TAAT AAATE =2HAH.

)
b
o
g
&

551) 17 U.S. Code § 107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a

copyrighted work, including such use by reproduction in copies or phonorecords or

by any other means specified by that section, for purposes such as criticism,

comment, news reporting, teaching (including multiple copies for classroom use),

scholarship, or research, is not an infringement of copyright. In determining whether

the use made of a work in any particular case is a fair use the factors to be

considered shall include

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such

finding is made upon consideration of all the above factors.

A107z2 wHErH A o] td A FHAE

A06xst A1062AS] TFAEANE &8k, HIE, =8, AARE, dF(EEEL
E b BASe 498 2, SE Ex A7 59 542 fse HaHe
AztEe EAEoIY SRteE B 0}7%1% EE A10629F A106EANA FA4 T
e o olfsts AeE Toet FAAESE AL A Hsvt

H2) ot FAHS Ago] o® AzEel Ago] FHALA ARE 2
Bgtol QoA AAstelop & asoli g Algbo] Eabsofof drh.
() Agel BA5) 474, 7 Agol Add el AAA EE v
24 9@ AAA 5
(@) BEHE Aol 44,
() AHEE REo] BEEE AZE AAA AAse P 4P 181
() 8ol BEEE ARZe] AH Aol 6] ML 4y
doh 2 RE a25e BHS YAAE A Ao, A7
AT A AL ol BAABOINE AHE FaAsA T

2

2%
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v HASS A= ol &9 3} A3 #dso, O dA%=E
9] o]go] EHAAHOZT YA (commercial in nature)A A AF @ YA Z
£9] o]&o] W3 H(transformative)N A AF, 3@ °}2|(bad faith) E+=
Ol (willfulness)ol] 2|3k o] &R X T @ FelFolx HPH

(reasonable and customary) ©]-8<%0A A{ F& IHsIL ST

K

o

D 39 ol %

Bol olg BT HUAA HAL AL A5 FRol ol AP
A4y e WH, ALEL WGeH - wHH FHOR o gt
A5 2Rl NG THsAo] EolAA Bk o AL Ze] o] §
o HYHA 4AL 2T AN AABozE FHol ol YA
Gt FHHE AL otk

AAES H7 FYA ool AFFE Al Y

A A
Bojste] olo]e P A9)mu ofel, YAATL B o=
el

552) Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 562 (1985).

553) Campbell v. Acuff-Rose Music, 510 U.S. 569, 584 (1994).

554) Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1522-23 (9th Cir. 1992);
American Geophysical Union v. Texaco Inc., 60 F.3d 913, 921 (2d Cir. 1994).
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555) UMG Recordings, Inc. v. MP3.com, Inc., 92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000).
s $A4, B3 A

556) Campbell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994).
557) Pierre N. Leval, Toward a Fair Use Standard, 103 Harvard Law Review 1105, 1111
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7 ZAo ATE APl Yo VAL BAFAL) ANLE
94 - ST WHOR ol §F A5 FHolfo] FAHH Q4w
2857 B}

559 9le] &, 229,

560) Campbell v. Acuff-Rose Music, 510 U.S. 569, 585 n.18 (1994).

561) American Geophysical Union v. Texaco Inc., 60 F.3d 913, 924 (1994).
562) Fisher v. Dees, 794 F.2d 432, 437 (9th Cir. 1986).
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564) American Geophysical Union v. Texaco, Inc., 60 F.3d 913, 926 (2d Cir. 1995).
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565 MCA, Inc. v. Wilson, 677 F.2d 180, 183 (2d Cir. 1981).

566) A.V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 643 (4th Cir. 2009).

567) Campbell v. Acuff-Rose Music, 510 U.S. 569, 590 (1994).

568) Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984).

569) Ringgond v. Black Entertainment Television, 126 F.3d 70, 81 n.16 (2d Cir. 1997);
UMG Recordings, Inc. v. MP3.com, Inc., 92 F. Supp. 2d 349, 352 (S.D.N.Y. 2000).

570) Sony Corp. of America v. Universal City Studios, 464 U.S. 417, 451 (1984).
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2 T AHALE ol&A=A AR, @ BHIY A, 24 Fol 7HA
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g ARJAA AR, @ Bl 4, 24 T AREol A EEAE dElF el
I AP BHoIA=A AR S HAED Havt dd.

AA, BRI AW, 24 T8 o83 AUt I AdES AR B
2 ol gl AFsAY e I AIRES A3AANA AFEa s &
© Atdde 2R oE FHF olgo=m AAHH FAH|Eo] AFHA
gE& Zlolthsy) weta v B3 T AP FHolge Aol EHE
o], Aol AHF 54 AFeo Buj FHFHo] ofye} gl TA e o]
A FEE 97 FH oAl stHEtesn) I ol sBsle dE
Zloltt.
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ks o Hlg) v F40] ¢ Avtal & F e Aeole &
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o Bl AW, 24 & FFolY dYY F1E AMESte Afels,
d70] AF - dYS e Hal AR AR, olv™ AE - Y
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2 54 - 7150 Agsty] A Asd Afols HIH olgo= AA
ol FAolgo] YT A7 Anta Bopop ey kel ERRle] A
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olupAlgTHE 5o e AMEE WEZ JhA e dde] 1E & &
ZAoltp.s74575) whel, BiRle] AH, 244 T #HHYA FES ded &

574 ul= A ZEAW A10722] 7o = H]H(criticism), ¥ (comment), Al AR = (news
reporting), 74 9|(teaching, THE& 2 T BAst= 4 X3}, 3F&E(scholarship)
T+ A+ (research) 53 72 2 AREE FAAESE P9e AFAe
a7t A opdha A ska Q.
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576) ETW v. Jireh Publishing, 332 F.2d 915 (6th Cir. 2000).
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Abstract

Research on the Right of Publicity
Limitations
-with Focus on Relation to Freedom of Expression-

Sang-hyeok Im
School of Law

Seoul National University

Recently, with the advancement of information technology, including the
Internet and social network services, the cultural industry and contents
industry are also developing at a remarkable speed. Riding the so-called
"Korean Wave," Korean films, dramas and music are gaining huge
popularity not just in Japan, China and Southeast Asia, but throughout the
world, including Europe and South America. Consequently, cultural industry
in Korea is seen as one of the most promising industries and is expected to
develop further. At the heart of the cultural industry are famous actors and
singers, and the popularity and attention on such celebrities play a central
role in the development of the cultural industry. Strong competition in each
country to foster their cultural industry, as well as the advancement of
information technology, is drastically reshaping the environment surrounding
the industry and its growth strategy. In order to dominate the market in
the future, new strategies for this changing environment should be

established and laws and regulations also need to support them.
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In this respect, the right of publicity, which has been recognized in the
United States since the 1950s, has played an important role in the
development of the American cultural industry. Although there are
criticisms that the scope of the right of publicity is vague and it overly
limit the rights of others, such as the right to know, it is no exaggeration
to say that ever-evolving new business models utilizing the right of publicity
have established the Hollywood industry as it is now. In Korea, since the
right of publicity was first discussed in Benjamin W. Lee case in 1985,
there have been many cases dealing with various issues of the right of
publicity. These cases received considerable attention as they dealt with
issues related to the fabric of the Korean cultural industry. On the other
hand, the scope of the right of publicity continued to expand as many
articles provided theoretical grounds. The Korean courts are dismissing the
right of publicity claims, pointing out that there is no legislation recognizing
the right of publicity, while expanding the application of personal rights in
their judgment. However, since the claim for right of likeness is, in its
nature, a passive claim based on personal rights, there are many theoretical
and practical difficulties to take it as a base to make an economic claim
against a third party.

The right of publicity is destined to be in conflict with the rights of
others.  Since the right of publicity is defined as the right of each
individual to control others from using the value of his or her own identity
without permission, it is inevitable to conflict with others who desire to use
it, and it is in this conflict that the right of publicity has continued to
evolve. However, infringement of the right of publicity cannot be
recognized in all cases where the value of an individual's identity is used
by others. Rather, the legitimate use of it by others should be protected,
even if it is for commercial purposes. Therefore, we need also to develop

a rationale to sufficiently protect such legitimate uses. In many judicial
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precedents and doctrines in the United States and Japan, the relationship
between the conflicting rights has been examined and there have been
discussions to find a way for the two rights to coexist. Such efforts base
on these precedents and doctrines have shaped what we now perceive as
publicity rights.

The right of publicity, in particular, has caused conflicts in many aspects
with the freedom of expression recognized under the Constitution. In the
United States, where the superiority of freedom of speech is prioritized, the
commercial use and newsworthiness standards have been introduced. In
addition, in an attempt to draw more valid conclusions considering the
interests of the two rights, many criteria, such as the dominant use standard
and the Rogers Test have been presented. In Japan, there have been
discussions on the limitations of publicity rights, from which many theories,
including but not limited to, "important part standard" theory, "only
standard" theory, and comprehensive consideration theory have been derived.
Recently, the Supreme Court of Japan has applied the only standard theory
in the Pink Lady -case, classifying the types of infringement into the
following categories: (i) cases where a likeness of a person is used as a
product to be independently appreciated; (ii) cases where a likeness of a
person is attached to a product to differentiate such product from other
products; and (iii) cases where a likeness of a person is used as part of an
advertisement of a product.

There have also been many discussions on the right of publicity in Korea.
However, the discussions were mainly restricted to the validity or the
effective scope of publicity rights, such as the nature and subject/object of
the right of publicity, and there was little discussion about the extent to
which the right of publicity is recognized. @ Meanwhile, in case where a
likeness of a celebrity was used in an advertisement without permission, the

Korean court in the past made a decision based on the acceptability

-~ 280 - g



standard under the likeness theory. In the wake of the introduction of
publicity rights theories, a series of judgments found that the wuse of
publicity in novels does not constitute a "commercial use." Since then, the
Korean courts have taken into consideration various conflicting interests and
increasing number of factors are considered by the courts these days. In
recent years, the Korean courts have adopted the following judgment criteria
used in the Pink Lady case in Japan: (i) whether a likeness of a person is
used as a product to be independently appreciated; (ii) whether a likeness of
a person is attached to a product to differentiate such product from other
products; and (iii) whether a likeness of a person is used as part of an
advertisement of a product.

The conflict between the publicity right and other rights will continue in
the future, and it is possible that the scope of the right of publicity will be
determined by a new legislation or the decision by the Korean Supreme
Court.  However, not all conflicts of interests related to the right of
publicity can be resolved by a new regulation or the Supreme Court
decisions. Therefore, we need to formulate more exquisite and plausible
standards based on various cases so far accumulated and existing

interpretation theories.

Key words : publicity right, freedom of expression, First Amendment,
conflict of rights, definitional balancing test, fair use
doctrine, transformative value

Student Number : 2009-31179
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