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(Mail and wire fraud Statutes)¥r O Z = FALAH ] Fulo] Arfi Ko}
19964 FAE PPRE FAAES AF AP FA2vholy

67) The Uniform Trade Secrets Act § 1(4) : Information, including a formula,
pattern, compilation, program, device, method, technique, or process, that:

(i) derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means
by, other persons who can obtain economic value from its disclosure or
use, and

(i) is the subject of efforts that are reasonable under the circumstances to

maintain its secrecy
68) RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 39 : A trade secret

is any information that can be used in the operation of a business or other
enterprise and that is sufficiently valuable and secret to afford an actual or

potential economic advantage over others.
69) At “dhnIE Haloll that FAA H&Ae 3 AP, T HSHA3

H A4z, TS (2011.12.), 695-696™.
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(Economic Espionage Act)S A 7d 3} t}.70)

19921158 1996137471 &) 51 Apolo] Al ~ztol i 2= 323% =901,
19961 x7]° FBI:= 80001718 A& AL Folflom, A 2utolH
A2 Ag AT AL Ho 1002 o]FoF FAHIL, Hol 6007
Ae7f AAs sdvkar g

20123 12¢ 28do= 7N W (The Theft of Trade Secrets Clarification
Act of 2012)°] AE =] AlPEH =], TR AAFE] FETHA
Ade # UA=s HEdS FistA T

20121 <] = A Al 2~ 3Fo] ¥ % H 7} 3} ¥ (Foreign and Economic Espionage
Penalty Enhancement Act of 2012, EEPE)’ ©] #|A o] 2013\ 1€5-E A

FE Ak 9 Hol mEw 9xs 9 ALl E T A

G Wl AdRo] s0ntE oﬂfﬂ S009HEC R AEE A, wAe Ag HF
AFsko] 10007HEo A <10009HE i =8¥ JHn)E s1x e 3u) F 2
TN oR FFEHAT o] WS T nx FYP9AI Y FFVE AE
£ o= ® ofa, old uwek U3 e 2013 FFVIES JHg sk
o= v AAzvtolHH o FFTHS FFsAT

WAl =ghe] e ddn]d F-Ao]& 39 (trade secret misappropriation)E

o AR = A% dduE s A l(economic espionage)t U RFA
ol FAnd A3l 3 f(theft of trade secrets)@ L+o] sl o}, H
#HZ A%k 92 EF(forfeiture) o= A= T Q)

2 HA F38<2 Al o](economic espionage, ‘Section 18317 <
H Haj7F o= AF, o= 7|, o= #ARolA ol9o] HAve H&

70) oJs} Al zvtoly Jj Qo) #slo] E-g- - B, kol =2, 487-4901 AUE-

71) ‘a product that is produced for or placed in interstate or foreign commerce’ ol 4]
‘a product or service that is used or intended for use in interstate or foreign
commerce’ = 7R3 TH

72) Lisa Andrukonis - Stephen Damato - Robert Wilson, [Intellectual Property Crimes,
53 Am. Crim. L. Rev. 1459 (2016), p.1464-1465, p.1497-1498; US Sentencing
Commission AFC]E AlAl U.S. Sentencing Guidelines Manual § 2B1.1.(b)(13).
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Ao R stAY dHA) B3k A5 15 o]ske] Aoy mE 5001
B olste] Hge AHaAY olF W F Y A Afel= 1000
E&E FAHE THA 9] 3w F 2 g9 o] AHs=E
sto] ofg] F WA FRFRT PAFo] Erh o7IA el= 7] ¥ (foreign
1nstrumentahty)’8 ol HHo o HAAHoE A, TA, AU, A,
BdRH e, B wEel, 74, A, 71§38, Be HAHAY YA
A x4, A 71EF FACE vlstal, 9= - (foreign agent) = ‘9
= Aol TR, 9&2, g, T, AEARE Y]

HA F-33<Q 4 v A E(theft of trade secrets, ‘Section 1832°)% <]
9] o]e] S 93 Fo|AE EA & AAA o] fste] dhn ]
£ 3 A5 109 olske] Aol Wt 25WHE o]ske] o] A st
oAl wA o] Aol s 5007t o)kl =l

BA =0kol R YU Y (Trade secret)= Ths o] Asti lth.

Addnidolg &2 ((A) IdAHEY] AFAIE AR HEAS {43517

fate] Feld FEES FHASAL, B) RV Ak gl Ak e

2 deEA A Fa ARk diFe] AHEe s St A4S
° & st #FAA T FAAHA

73) 18 U.S.C. § 1831. Whoever, intending or knowing that the offense will benefit
any foreign government, foreign instrumentality, or foreign agent,
74) 18 U.S.C. § 1839
(1) the term “foreign instrumentality” means any agency, bureau, ministry,
component, institution, association, or any legal, commercial, or business
organization, corporation, firm, or entity that is substantially owned,
controlled, sponsored, commanded, managed, or dominated by a foreign
government;
(2) the term “foreign agent” means any officer, employee, proxy, servant,

delegate, or representative of a foreign government;
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7 ks dduld Az B4R Adel o 27) wEe] FAw
48 Aels el 97 Wieletn ke

AA el Jan diEel Ae v Ul gHeln 4% 9

75 18 U.S.C. § 1839
(3) the term “trade secret” means all forms and types of financial, business,
scientific, technical, economic, or engineering information, including patterns,
plans, compilations, program devices, formulas, designs, prototypes, methods,
techniques, processes, procedures, programs, or codes, whether tangible or
intangible, and whether or how stored, compiled, or memorialized physically,

electronically, graphically, photographically, or in writing if--

(A) the owner thereof has taken reasonable measures to keep such information

secret; and
(B) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable

through proper means by, the public;
76) Elizabeth A. Rowe, Rats, Traps, and Trade Secrets, 57 B.C. L. Rev. 381

(March 2016), p.387-389. £33y, “AFdxutolo] st wl=ro] & Heet UM
o FE ZUWst Al449d, Aot vl H AT 4(2015.2.), 484, AA| 2~
ool AR da oA Zsiths H7HE W ok itk
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o 95l = 20161 49 279 AW A HFY W (Defend Trade Secrets
Act, DTSA)S S 333l 20161 59 11U FE 2Fa Q) ol G|
ol gk WAY FAEAE 7]E TRl s T AAFHAE A
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% 4Rk S (the public)e] A& oS ot €A 45 F Y52
2 Qete] A4A w AAA SHE AAH AAE e AR 8
A Fo A cdit g5 (the public)y F-& ST AR I/ EE AFES
2 A3t AAH 7HAE dS ¢ U= UE AFg(another person who

can obtain economic value from the disclosure or use of the information)
2 2Asar o 249 Bde TAgdduarnsyel don Jx X
& (other persons who can obtain economic value from its disclosure or use)

5} E st

77) Lisa Andrukonis - Stephen Damato - Robert Wilson, op. cit. p.1466; W= 74|
sto|e] o5l 2= FEo] wAE Fo HHES N TR, F4Y 4t
Azmpolo] gk WA 1z, WA A9d As, SEidn WA 4
(2008.12), 381-388H. £-&3Y, 9| =, 487-4909.

78) o]} FPuUoiHe] F2 U8 Peter J. Toren, The Defend Trade Secrets
Act, 28 No. 7 Intell. Prop. & Tech. L.J. 3 (July 2016)°14 <1-&.
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79) Peter J. Toren, op. cit., p.4-5.

80) Tbid., p.4-5; 2]3]<:7]5ll=(Congressional Record vol.142, S12213(Oct. 2, 1996)
o= o3 #o] 7|E5 o] 9t} Each owner must assess the value of the
material it seeks to protect, the extent of a threat of theft, and the ease of theft
in determining how extensive their protective measures should be. We anticipate
that what constitutes reasonable measures in one particular field of knowledge or
industry may vary significantly from what is reasonable in another field or
industry. However, some common sense measures are likely to be common
across the board. For example, it is only natural that an owner would restrict
access to a trade secret to the people who actually need to use the information.

It is only natural also that an owner clearly indicate in some form or another
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that the information is proprietary. However, owners need not take heroic or

extreme measures in order for their efforts to be reasonable.
81) Restatement (first) of Torts §757 cmt.b.

1. the extent to which the information is known outside of his business;

2. the extent to which it is known by employees and others involved in his
business;

3. the extent of measures taken by him to guard the secrecy of the information;

4. the value of the information to him and to his competitors;

5. the amount of effort or money expended by him in developing the
information;

6. the ease or difficulty with which the information could be properly acquired
or duplicated by others.
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82) Victoria A. Cundiff, Reasonable Measures to Protect Trade Secrets in a Digital
Environment, 49 IDEA 359 (2009), p.363-364.

83) Elizabeth A. Rowe, op. cit., pp.410-411.

84) Rochelle Cooper Dreyfuss - Orly Lobel, Economic Espionage as Reality or
Rhetoric: Equating Trade Secrecy with National Security, 20 Lewis & Clark L.
Rev. 419 (2016), p.430.

85) W= FPHIY Hoo] #Ag F FaA4 AR(1995-2000), A ARA(1950-2008)2]
BE BASS oY A BHAA SAFCE 4% EFOSE, David S
Almeling, Darin W. Snyder, Michael Sapoznikow, Whitney E. McCollum, Jill
Weader, 4 Statistical Analysis of Trade Secret Litigation in State Courts, 46
Gonz. L. Rev. 57 (2010-2011).

86) David S. Almeling, Darin W. Snyder, Michael Sapoznikow, Whitney E.
McCollum, Jill Weader, op. cit., p.80-83.
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90) David S. Almeling, Seven Reasons Why Trade Secrets Are Increasingly
Important, 27 Berkeley Tech. L.J. 1091, 1104-06 (2012), p.1098-1117.

91) Elizabeth A. Rowe, op. cit., p.382.

92) Elizabeth A. Rowe, op. cit., p.391-394.

93) Elizabeth A. Rowe, op. cit., p.426.
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94) Rochelle Cooper Dreyfuss - Orly Lobel, op. cit. p.449. 2013d ©]F A2 3}o]
H A B V1A A5 R, 2012E vl 714 57 30% F7HEHA
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95) Rochelle Cooper Dreyfuss + Orly Lobel, op. cit. p.474-475.

96) Zoe Argento, Killing the Golden Goose: The Dangers of Strengthening Domestic

Trade Secret Rights in Response to Cyber —misappropriation, 16 Yale J. L. &
Tech. 172 (2013-2014), p.173, 234.
97 David S. Levine, Sharon K. Sandeen, Here Come the Trade Secret

Trolls, 71 Wash. & Lee L. Rev. Online 230 (January 2015), p.231-235.
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Abstract

Theories of Statutory Interpretation and
Legislation Regarding the Scope of ‘Trade
Secret’ and ‘Industrial Technology’ Protection

Chin, Dong Hyuk
Department of Law, Intellectual Property Law
The Graduate School

Seoul National University

Major countries have been paying more attention and making increasing
efforts to strengthen the protection of trade secrets and the Republic of
Korea is no exception.

In Korea, Unfair Competition Prevention and Trade Secret Protection Act
(‘Trade Secret Protection Act’) and Act on Prevention of Divulgence and
Protection of Industrial Technology (‘Industrial Technology Protection Act’)
have gone through multiple revisions for enhanced protection and also
relevant systems have been complemented. On the other hand, discussions
have been conducted and criticismshave been made on the low level of
punishments in criminal cases, obscurity in the scope of protection and
concept of trade secrets and industrial technologies. As a result, questions
are raised even on the effectiveness and regulatory powers of the

aforementioned two Acts.
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The trade secret protection system which protects corporate core
technologies & data by supplementing the traditional patent system, and the
industrial technology protection system that was created to reinforce the
former, have constituted two major pillars and are playing various roles.
Nonetheless, they clearly need further improvement through interpretation and
practice.

It should be considered that ‘relaxation of elements’ or ‘expansion in the
objects of protection’ for trade secrets is not a necessity to strengthen the
trade secrets protection, but rather could increase the uncertainty of its
concept.

Although increase of statutory punishments and revision of sentencing
guidelines may be effective, they cannot be fundamental solutions. Existing
trade protection has been assessed as weak, not because the levels of
statutory punishments are low, but because of uncertainty of concepts,
ambiguity of systems and problems in systems of investigation, trial and
mediation procedures.

What is more important in strengthening the protection of trade secrets is
to ‘secure effectiveness’ of protection. It is necessary to reinforce legal
protection measures and their effectiveness. Effective plans are required to
prevent secondary damages from divulgence during administrative,
investigative and trial procedures and, in case of proven infringements,
heavy civil and criminal responsibilities need to be imposed.

Upon enactment, Industrial Technology Protection Act was expected to
play the role of a framework law related to technology protection policies,
but the overall assessment is that that the law has not played such a role.
Despite several revisions, it is undeniable that the current Act still contains
unconstitutional elements mentioned by Constitution Court’s unconstitutional

ruling in 2013, and it cannot be expected to play the role of framework
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law if this fundamental issue remains unsolved.

It is desirable to repeal the Industrial Technology Protection Act
considering that specifying ‘industrial technologies’ which are protected by
Industrial Technology Protection Act is very unusual method of legislation
and specifying such individual technologies in a rapidly changing society
would inevitably fall behind, and also the Act contains criminal provisions
which could possibly violate of the legal principle of clarity, and it has
extremely weak regulatory power and effectiveness in reality, Even in the
case of repeal, the part related to restriction on exports and transactions to
protect ‘national core technologies’ needs to be maintained with additional
legislations. Nonetheless, as the operation of national core technology system
has been ineffective thus far, plans should be reconsidered to grant practical
regulatory powers.

In addition, comprehensive contents related to establishment of policies,
committees and mediation of disputes are required to be enacted as a
separate framework law centering on protection of trade secrets. Based on
the framework law, a control tower is needed to avoid overlapping of tasks
among relevant government agencies and to coordinate and lead
governmental strategies on protection of technologies, and Office of Prime

Minister is deemed to be the proper agency to take the role.

Key words: Trade secret, Industrial technologies, Unfair Competition
Prevention and Trade Secret Protection Act, Act on
Prevention of Divulgence and Protection of Industrial
Technology, Reasonable Effort to maintain confidentiality,
Prohibition of taking job on competing companies

Student Number: 99275-594
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