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Abstract

Copyright Infringement Liability of

Internet Service Provider in China

LI YINYI
Department of Law, Intellectual Property
The Graduate School

Seoul National University

The Internet acts as an efficient medium for information
communication facilitating rapid delivery of information, while
causing serious copyright infringement online. Online activities are
essential through Internet service providers. There is a great deal of
controversy in each country in order to find reasonable ways to
regulate internet service providers, as infringement is likely to occur

and expand through these services.

Internet service providers provides simple technical services, and
the person who conducts the direct infringement is the third party
internet user. Therefore, a question arises as to whether the
internet service provider should be liable for derivative liability

based on the legal principle. Based on the review of relevant
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legislative and judicial practices in China, analyzes the principle of
liability for indirect tort liability, constitutive requirements and
responsibilities form of internet service provider to lay a theoretical
foundation for the following content. This thesis mainly studies on

the internet service provider's subjective fault.

The Tort Liability Law as well as the related administrative
regulations and judical interpretations have relevant regulation about
the internet service provider's tort liability. The terms of the Tort
Liability Law 1is a principle of regulations and the provisions
establishing “notice and remove” procedure and “knowledge” clause.
In accordance with the legal regulations limiting the liability of
Internet service providers for infringement, China have been
accepted the relevant provisions from the DMCA and each of the
four types of immunity requirements have been defined. In addition,
infringement liability of internet service providers applies the
provisions of «civil law, copyright law and related judicial
interpretation. However, due to the ambiguity of the legal

regulations, it is difficult to apply them in the judicial practice.

This thesis mainly studies on internet service provider's indirect
tort liability. If the Internet user commits a direct violation and the
Internet service provider is found to induce the user to infringe or
provide assistance for the infringement, the internet service provider
is liable for Indirect Tort Liability. Although the interpretation of
Internet service providers’ liability for infringement is based on the
theory of joint tort liability, the necessity of application of Indirect
Tort Liability theory is examined.
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The most important part is the connotation of knowledge. Firstly,
define the connotation of knowledge on Tort Law of China. There
are two methods of proof as “know” or “should have known” and
notification in the fault of subjective states in component of indirect
tort liability of internet service provider. The former implies an
actual knowledge of direct infringement, and the latter includes
infringements of constructive knowledge and negligence in breach of
duty of care. However, it may cause confusion as the criteria for
applying individual cases are not consistent in resolving individual

cases.

Based on Chinese legal system is not perfect about the internet
service provider's tort liability, examining the experience of other
countries’ legislative cases and precedents about the internet service
provider’s tort  liability-related  issues. According to  the
understanding of the above on extraterritorial experiences, then
combined with the specific situation of China’s judical practice to
clarify and refine concrete standards to regulate internet service

provider.
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