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o] A7N% At} Bobbs-Merill Co. v. Straus #ZA18)0o] nj

e

A a3 B-Es

A

z9] AbAolth 9 AP E 93 ARARI) AujdSe] MAHS 19 o]F R
Hujd = gltk= A (notice) & & A& Fulgt ARQto| A, o] & fIvkst 3¢
ko] A& He7F wAEAY. e olHst A ASS ket I A H G

soA Al wAE etk 28y vla AW EAE, wErE ] wiEd 2 2

17) “Fixed copies that can be put into circulation as tangible objects.” ©]+

WIPOA 2t 22kl A6zt A7z T3+ oA L= (Agreed Statements concerning
the WIPO Copyright Treaty)°l 33t gojo|t}.

<Concerning Articles 6 and 7>
As used in these Articles, the expressions "copies" and "original and copies,"

being subject to the right of distribution and the right of rental under the said
Articles, refer exclusively to fixed copies that can be put into circulation as
tangible objects.

18) 210 U.S. 339 (1908).
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Bobbs-Merill  AF71e]  ARQEE AAHe]  AJZto| A FA A A g (vertical

restriction)= #&stH I 3 Aor & F lov, o] GA] m=mo E97]= 9

i)

3l W7

R
Aot Aol glrhay

do
11%
HU

W oEe ¢ el el Te de APAAARL dRAeR wgle

grh vF AGAPRIe A2E] 54 BB &FAHowner of a particular
copy)7t ¥ A9 Hete WA gobw Ao BAES BoisAL s AR
F YRS FASRT Ak HzAve AHE Aol BAES 2f5HA @m

) § &4, 350—-3514.

) %d e Held, B el ojud A 41"@0] AAR dlots mA=A
5 HAEZ o] glolx, Te1d A #P ] EA A7 HES AWsits 435S den
[B/ack s Law Dictionary 1162 (Bryan A. Garner ed., 7th ed., West 1999)].

21) G. Rub, Rebalancing Copyright Exhaustion, 64 Emory L. J. 741, 754 (2015).

22) Title 17 of the United States Code.

23) "= AZAY A109%(a).
A106% 359 4= ‘:’:rL“B‘} = Tﬂ ‘ﬂﬁ A EHAoR AFHE B EAEo|L
SREE] AfAF B O25EH T —.2: FoRbe 2= A zEake] sEk glo]l 1 HAl=ol
v Sure #jsbAY 71E 74::@ B o11]r(Notw1thstand1ng the provisions of
section 106(3), the owner of a particular copy or phonorecord lawfully made
under this title, or any person authorized by such owner, is entitled, without
the authority of the copyright owner, to sell or otherwise dispose of the
possession of that copy or phonorecord).
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g o]l A zbEo] AR E AT B YA W Omega v. Costco FHA A= &l
ol A A=t o] A =FEALY s glo] FdE AA HHe 2 tple] o
e AzZE HA S QA w26 Kirtsaeng v. John Wiley & Sons ARz ol A

= oalelol A AwaA AgE AHel el ta A cWow Bwad

o} 27)

o] Koenigs Kursbuch Ao A] A= WEH ] A &g Al zFa12] Hf

ZHo) 2Ase] Aol H4F A2 o5tz 3

o

Aujsts Ae wASE BT

24) "= AZAY A109%(d).

@ @ ©Fe] FHE EUS, AU seto] gle g HAEoIY &4 AFde
HASZo] glol "o, g, tiE, v 7Iee] e fete] AZRAAZTYH EA =0l
SHke] AFAS FHESE Ao A= m| XA oY 3ttt [(d) The privileges prescribed by
subsections (a) and (c) do not, unless authorized by the copyright owner,
extend to any person who has acquired possession of the copy or phonorecord
from the copyright owner, by rental, lease, loan, or otherwise, without acquiring
ownership of it].

25) 523 U.S. 135 (1998). Quality King AFAA, &AL Anza)Ale FE Az,
jsh= SAFE Aol F2hE ehEe] #d ARAS BEista e, sk v
elx #d585S a7 wdel v ol fuje fieiaes dddoer w2 7H4S v
= Wb, sjelel s 5EE 45 SE s ohA & vl= A@w) 714 i) 35-40% A=
Adst w) 7HA S AL
off Al Az=ste] sl e]el wmst ES Fdste] mlEollA Al el ekl

26) 131 S.Ct. 565 (2010) 4. o] #4L g4 F4AA AWITAHAe 4 (541
F.3d 982 (9th Cir. 2008))& ZIt|= <l1g&3st Aot}

27) Kirtsaeng v. John Wiley & Sons, 568 U.S. 519 (2013). Quality King A+l
A wl= el Al A SHAl AlztE Bl #stols delaxlo] JIFE O nls Hlo A
AstA AgE =3l distol® Ay axlo] HeEA o #Balol= BEEAS A=,
Kirtsaeng x4 el o]ste] o] o]t ol A% A= Tt
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62) Id. at 501.

63) 28y TR} (purchaser) o] thst At} THASA= NAZ 183 A o] v
Aolu Aol AgArta & A ZE grh S5 @arel glol A gt Aok Ee
T zbE dHle 5sdaxtet Ag A ﬁl‘lhﬂrﬁlﬂ Ne wrp ol S Ak 2o
71& A e 74—"%7} 27wt Bol o Z‘"E‘)ﬂ st S5 A& A4 o
2 wgste] uAIZE Foe] 53 AL AdAl, miAFEA=TdA ] 55U BelAl 7}
Gk, Havk vAIRE FelA ARFE FHS5TE E‘?ﬂ%%o Ol 5 HWAFZA =) A
A gt ARRbell A S&UAZFE AF st AFS G AFS oAl Ay

- 33 - &1



a7y v A Z#i¢l Quanta FHA I H 9 Lexmark #HAo| o2 o]y
g A WEEE S eI ok ofefel A =R dAwje] Fadoe] <l

oF AAHA &= Abdl, 28]3 7F <9 Lexmark #2 T2 4
at

7} w5+ General Talking Pictures A}F764)

(1) AFete] 71

Gobes ATH Foldaes FEHH, Tk sEgls o

of
rlo
Jm
o
e
N
)
it
)
)

gholdA7E file tEjivhaL sto] 55 Halz Bkt

st 4+ Aotz B A Rl Keeler v. Standard Folding Bed Corp., 157 U.S. 659
(1895) #=.

64) General Talking Pictures Co. v. Western Electric Co. Inc., 305 U.S. 124
(1939).

- 34 - &1



1) v = Mallinckrodt A}7165)

s

Q. 4 %

Tk(single use only)”¢|2t+= EA] 7}

vl ¥3E g7 #] W

S=olle “g g SR A ARETolE = Fo ek @ ed| AA AA
= Aedd driEe] Ad dakel wel #HrjEofok k= A Al ARgo] AT
HeS A4Ag A7 ojde v & FAE WAk AV Thsd S0 EEd

71t A = 3okl A3 ARGt

vals ol FA AHA #e FASS sk

A=
ot
o
s
]
lo,
o
2
g
o

_35_

AAL QT 2y o] AFS WS ¥ HdES



t}) Monsanto A}z166)

(1) ARQEe] 7i s

E
=

e

€]

= 9

A3 Al #EAFE (Monsanto)AF

=
[}

jAeld), o] FAe

I

9

=

=9 B

B

e 5

Aol F2kel 417

ge e

A1 &}

1]

o
h

Pl mE FA4E A9 e

=

& o
H

5 B9 (Bowman)< EAFEARSLS] V&

shel FulAshe] 7]

5

2AEA}S)

el

B

i

S8 a4 A

Els

IR =

FA Tt

A A8 A& (subsequent  recreation)©l] T

S A
454

HH
R

go] glrha 2

14 A

9]

A AEol o

o
Ea R

2, 539

A& (use)o] ofdd

1
T

A Ak (make) |

66) Bowman v. Monsanto, 133 S. Ct. 1761 (2013).

_36_



2}) Lexmark A (3F241)6D

(1) Akre] 7 e

S8 AR A vt A(Lexmark)AbeE ZHE 2 ARFE #3 A% 7[go=

S ol #njsid. . JZ e A (Impression)AHs Qarrt sfj2jol A dvlst s

N
IM
_VE
N
N
m
_VH
A

g 3dto] v Wl FEARIL 2 AP ol F e

53 AR AR dolq ZeEo] ol AEA(EU)e] B Aow Ax
Al A whg x7le] Rolgli: AEUAE o] g4/ th AW A EA T
ezl FAEC] W 2AL ANE A N AEGAET BolA o] F AAgEE:

g 1Al Mot S AT FaLdd) BavkAaAk(o]st “LexmarkAl’)

iy

TSN A F A AE AFHE, e EUE obRY 27 gt

A7t A o2 Aufsli= Aola, thE sy LexmarkAbe] “Wbsk g 7370 o}
&

K

7 el Al ok 20% TAE Ao R vk Zlo|th whe 2 dle] A

= FtEE A Pt o] FFEHAE ¢ WMk ALEEaL LexmarkAl o] 9] 9
02 Algo Al FEIA G 209 ASE AdsA A oled dF A
L. AT FA o Aoke] HEAHL BRI Yste], WE Za A FEF A
ol = LexmarkAH7} mlola 23S AXste] JlEYA 7L of AFEHA AALEH =

],

A

iy

7Es AL

off

KeN
=

all

A]

67) Lexmark Int'l Inc. v. Impression Prods., Inc., 816 F.3d 721 (Fed. Cir. 2016)
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characterizing the original transaction between the software producer and the
software rental company as a license, rather than a sale, and by making the
license personal and non-—transferable, software producers hoped to avoid the
reach of the first sale doctrine." & AXZE o2 ol A WAL uj= 2 ZHH 9
ALY 27E $-3l8t7] Qs Wolet= Zolth

142) wl= AZAH A117x weps Aol gk Ag: A5y Z239

@) JAE AfFAtel g F7HAR1 BAl=] A& - X111061«1 AR =58k,
A T2 BAES] AFA7E 2 AFH 22O e BAEolv 7Hxﬁ == v
EAY ol dFst= A AZA] Hs7F HA ok st EP“P

(1) ol st AFE Tz MR HAlzoly /MatEo] 71l H&ste] o] &3k b 3l
oA EAAQ Aatr A wkEo]A 1, o]Flo] @] ARSEA] ¢kofol AU, E=
ol gt A= FAlEo 7H5}%L G2 715 BES HAE Qg Zo]ojok oPﬁ A
g xzade] A%A A4t AGeA ol Aeel RE /EREG BAES 1)
Eofof &ttt
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ARG st Zo] Btttk A, @EZZ e disiA = AREE E
£ 3t Aojgtal sdete 22 adE ©Hial v H2A2 duEdnt Be
Aol Uk Ao R3hsli= Aolgtal B 7816 Fo] Az yxd- ezl
AAEe] wxd A%E A5k AR Btk

143) B. Carver, Why License Agreements Do Not Control Copy Ownership: First
Sales and Essential Copies, 25 Berkeley Tech. L. J. 1887, 1889. (2010).

144) *5&, &9 2, 5744,

145) 9Md %, TAZAR, , ¥gdAF (2014), 349-3519. o] Aol FHEFY o]
sletA kY] W&ol CDY F=wAE @O}L E7F 23] Qv st ey,
duj A H o] Hhshi= Aojola g Aok Faetal s 4] stofol stttk it}

146) 342 2, 29 3, 4229 (G1FF AAFW),
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e Alelgke Aslzh A= o] lvh14n

FAE Zeade Dol F7AA FHE olde Aol Fy B el
g} ol Folx Ao Wop A% WEAe 27% AMRelor @ Aow 47
.

‘MAI Al A MAI trio)'dt= ZAFoz iy o it

1. Wise ¥4 9] 43

7}. Wise 34

147) olsfgk, ke 2, 5094.

148) E. Winston, Why Sell What You Can License? Contracting Around Statutory
Protection of Intellectual Property, 14 Geo. Mason L. Rev. 93, 100 (2006).

149) M. Madison, Legal—Ware: Contract and Copyright in the Digital Age, 67
Fordham L. Rev. 1025, 1055—-56 (1998).
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United States v. Wise, 550 F.2d 1180 (9th Cir.1977) At A HHEH Wise

E(Rule)o] #vje}l gholdx g el 8o gk V&S A em Ak 9l

o,
9 Aol A ARAAE 95 A
& By WEaAT. Hnt 7

Aok, vae] Aar@el= Hx A Helol ofste] Bad Aot WAL

Ag ool Hx v

= A Akl oste] o] &3t o] el g

AAP} 2 gl dslA Az Bt ftohs

’

A+ (single, upfront

W5 ETt, @44

dats 297%. vd

= Aol AR 9l @

AES A& BAet

sa gt 95 A AU A4 Astel Y ART & AW BE A

g gold2st ofel el Bt

L}, Softman 2151

150) WA, TIEHYA AR fEel dE Aze ALA
(2015), 226H4.

151) Softman Products Co., LLC v. Adobe Systems, Inc.,
(C.D. Cal. 2001).
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S 3l FAtolth AT EWIALE o LH|ALe] ZROAS Fujsle] V)5 ER Ea
atol #ujatsivh. oA EHAbE AES HSAHEAAKEULA)ZE HFd ‘ol
Ak ow WA=, HFARE AR HFE Tl 7]E¥a o] g3t
T o] 2ZEAE AT W 7o) Fostes a7H U

olleHAbE AZEMALY] dvlR Qleto] HFARE Aok WOE xIsta
ofmH|Abe] S Hsjstdttar AL, Ax
TEE Aol glens HFARGAA = FolR Aol fla H A o] <

aho] o wHAb axEgols] ATz} AHsaThn whuke Tk o mH A A}

g AFA Bt gAEHAAY FEA FAT AJdo] AU E(trade secret
protection)®] ¥dslow T IS BIEFA FH FAL AHE0|ASS A A
SEATED e el gk A7t Arf(sale)1 A, thef(lease) 1A, etel
AANAE 7he]7] YafideE Ade AAZA A A (economic reality) S AFy Ho}
of ghrhal grh1H) [ o] AR A AAAR] o]gr= SRl AZES o]
ES AL F de AYE BEFsteA o A el thIso)

BAA Fujats AZEY Y] BAls & 79 E #-d AR 3

HA5sta, 283k H5 AJHdA @] t7H(single price)E A F3FA Tk 18 gk

152) Id. at 1082. #71A 9] EAo= o
(EULA) e 9J&l o] Fojxlth= 747} A=A = X EY
ol st T VA AFES 2R AA A eFHE Foe 22 AF
i kST

153) Id. at 1083.

154) Id.

155) Id. at 1084.

156) Id. at 1085.
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“ehol Mz Aol B FAgle]l TAT Yk Bk o FolATh E v
AL ARARRE B Zay AFS FUSEA AF
AA AAe ABsn xxedele B4, &4 2 Axd U@ AYE Tuw

A = 23k Aol tE Sl s A AZEY oS Adver = gt

2 FPHom nesw B oA Ade 4de seldyeles vk Bleta

t}. Adobe Systems Inc. v. Christenson, 809 F. 3d 1071

(9th Cir. 2015)

9 AR A, A3 2R DEZEd L BAYE LA o

Z2a9e Agekr] sl o] gAe] AREeIA AEH O o] Fofx
9 Aas R RAMS HAlG a7 iste], oFE WA wA G

(Essential Step Defense)s W &lsto] “HAlEel AFHAA" o]8&2e] RAM

157) Id

158) ot &2lste= A 948 F ‘EYQ (trio)’ = HWAS Ho3 AL VernorAtd
S w2 n=F AoAwre AW doltt. Vernor v. Autodesk, Inc., 621 F.3d 1102, 1109
(9th Cir.2010) ==,
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§ olgo] dax= Ao FAFUCKED thA] Bew AFE Zzadel 5

4 BARY AFAE A5 AR GUS § 5 A3, odF 54 BABY &
SIS A% Bojgge]l AeHTE otk oY AelE MAI Eele’ W
AEe AR PHAA] BAB LfApe oJvish W] BE BUL ¥

7}, MAI Systems Corp. v. Peak Computer, Inc., 991 F.2d.

511 (9th Cir. 1993)160)

A3 o] (MADAHE £9%42(0S) 2ZEY S sdsls 3Alolx, 9] I
3 7AFE (Peak Computer)AlE TAES 93] AFE A|2dS §X5= A
H| A2 A 33t 3lAloltl. v 3|AMF Al 3sts MAI AFEHES g3 Auas
A4A FART &5 FEE @S o 3AbE ol e AR AE A3t
7] #8te] ol 3Abe] e adS ARE-Sholof

TE AR flo] APW 9 B AFAA WAL “9u e AxE ]

= dolnAnR, Fu st nASe xxEdele] At B & glo] A
1179 WFIDE we AAc] gt n A s ThIe)

58] MAL 99 1% A7 22022 4477 f3Ee] i 74

2 84 BTk WS WU W] Aol tie B sk AaF el

159) w= A=A A117x(a) (1).
160) 41187} 7)1Z(cert. dismissed). 510 U.S. 1033, 114 S.Ct. 671, 126 L.Ed.2d

640 (1994).

161) v= AZAY AL17x9] BFDARA S SAR o gt A4S Tt
162) MAI supra n.5, at 524.
163) Melville B. Nimmer & David Nimmer, Nimmer on Copyright, 8.08[B][1] [c]

(Matthew Bender, rev. ed. 2013).
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L}, Triad Sys. Corp. v. Southeastern Express Co., 64

F.3d 1330 (9th Cir. 1995)

A5 Edfolo] S (Triad) A AEA FES wf, TR, dojsiv] A8
 AFHE AdeR Bd 2ZEOE dold4sh Aotk W Apg s

A

rob

ry

o] ~¥l o] Ay ~(Southeastern Express)AFE Eglo]o]=Al 7 FE
H| 25 A|&st= o] Exf ‘59 A H] 2~ 3]Ab(independent service organization) =
Hdas|atel AARAC Fol vt du FFe A4S a3 ArE Das|Abe
ol A S fste] da AL AEe HFHOl i FAET Au2E A

Fohs wpgeld Qa Akl AAAL Falsharts Aotk Ax HAE 27

o] A E ARk FAe A A, Yavt LAZESOE AR FH5
Aol 2ed ‘AfrAHowners) &2 Pl AAAY A1TER 2] A5 O
WS o 7 AT goldag 2RSS Afe Feolle 28 foka %@
ettt

e AFEY A20220] WSS v 2

=3

A202% (ARA 2f00 e Lfaste F3)
AR i A40E T e Aee) Afe ga A48 SR8 UYES
o3 PRt AgEo] Hzw ugH BAZolt W o ogES 259 of
e 0 AARA B 228 A4A0% nEHe AdEe] g e o skt
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447 F.3d 769 (9th Cir. 2006)

o] Al Fa-&Aal ZadAgls By ¥ A7 Ya-w

R PSR

)

FHZZI 36637M& AT & = goldas Fuiste] 600770 #HFH
of MAFAAT, sk WBAE 79 Bk A2PS o] §3te] Am Ake 7
FEHEZRZaH A AT 5 de AA o] &Ae EAE AlFE Ao A
A o) oA F7F vl Apqo| T} 164

1

Feta, TH A117R@AO0] ‘E¢ dAdE dFE Tt FEsA . old dist

ol

A3t oleld A W AAY A7 28 T4l E(fair use)ol

of HYe AZEY o]lgArt AFEHEZR 1Y EAE AHAHthe owner of
the copy of the computer program)¥ W FA5FEH 9 sl= =glo]lB e} e J+

A AZZA A AG M~ WEF(RAM)ZE L2 1A Hxsiyes A

o

F71 93 FHxeld), el MAI T2 wE uf AZEY o /fixrt AZE
Ao BEAZ Ut AFAS FHR A= A, F HAE v gojd

& ol gA7 nheT e Aol ALTEE 48T F ddn AP

of ol gl Aglol 7T Ak Holstm QY elF ol o) AL AZE
Aol 2 &fsA £ AP B8 5 gl Aolehm wwA, o] ARdAE
grol 2z Alofo] o gl mZEd Sl fAAE FHd + glE AW

o AoFS teta glomz of Ale] Wmel ol §AE vF ALAY ALTE

164) S &4, 7751, olHF FTF ARbE fEutelld HTolw: "ARARE WA B4 o

H) 3} 2 sl AFoJA= o]F go] A9 ZIALE F& 9HHA (over-use)
ﬂ]ﬂ'.ﬂ g,
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Bkl o] AHELS AA ol &t TR ALZ Hf(possession) oHE
SAlGtE Wise #A 9] Adolu, AlokS Sato] Aleke] &S ghold2eta A
gtal o] §xbEe] ol AAAN Aeks ret=Ae] oRE TAIEE o]Ent
MAI Eg|Q 49 Aoz giidste] & 4 glth

Ao} o] EAF AH AoFS ol Alkow wdstHA e Aol A
ol &A= AYE T AL HHEAJA AS Tst=A Y oAFE FAGHE
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4 X HH(The Reservation of Title Approach)oll A+ WHdo] T

1)

A ZE AkS A aY AN 2TEdolE gelds s oln

165) 12y HAA= #FEY o] FE AW E01‘ﬂ]'li(l‘.autology)0]‘/]' o =T
(circular argument) 9] @77} Aohal #rh efvfstyd gho]d A9l vy & 27302
2R FQUAE gel) Sl NFe BT dFl, dolda Aokel o] g2
Belel AAAA AFS spgekd o]y e AT TR IF AFAlA FakE 5 ols
A oke] of7] e ol gk o] §A= AfFAE okl gholdAleta A et ?i—%
Fska 71 wiZolth vhA] Eekd 2ol d Al ek thujE = Suje o] R IR A

A b FTAAE(EF ), B Aol ZEad  ARA (FA fxd =3
o QAP FHT 5 gt AkS sk QA ot wusuA s st
166) tixAo=x B. Carver, Why License Agreements Do Not Control Copy
Ownership: First Sales and Essential Copies, 25 Berkeley Tech. L. J. 1887

(2010).
167) Carver, Id. 1898—1925.
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D7 A2 A HZH(The Economic Realities Approach)& A ¢k -89

=

168) &g Hdl= MAI v. Peak Computer, 991 F.2d. 511 (9th Cir. 1993);
Microsoft Corp. v. Harmony Computers & Electronics, Inc., 846 F. Supp. 208
(E.D.N.Y. 1994); Wall Data v. L.A. County Sheriff’ s Dept., 447 F.3d 769
(9th Cir. 2006); S.O.S. Inc. v. Payday, Inc., 886 F.2d 1081 (9th Cir. 1989)

169) o37]o sFst= HEZE DSC Commce'ns Corp. v. Pulse Commc'ns, Inc., 170
F.3d 1354 (Fed. Cir. 1999); Novell, Inc. v. CPU Distributing, Inc., No.
H-97-2326, 2000 U.S. Dist. LEXIS 9975 (S.D. Tex. May 4, 2000); Novell,
Inc. v. Unicom Sales, Inc., No. 03—2785, 2004 U.S. Dist. LEXIS 16861 (N.D.
Cal. Aug. 17, 2004), Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010)

170) FUAHAL At v & 2Es Y AHE &S] st v FY 2d
‘ﬁO]E]-. Black’ s Law chtzonary 1530 (Bryan A. Garner ed., 7th ed., West
1999).

171) 0OIld West Realty, Inc. v. Ildaho State Tax Comm'n, 716 P.2d 1318
(Idaho 1986); Mahru v. Superior Court, 191 Cal. App. 3d 545 (Ct. App.
1987) &
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A7) 55 AESIAE Aottt #y Alcko] grold ks §olE ARESEAL A
W 2y FEvhar sto] ofo] JrofRbx] a1 IR IR EAE A
AAZ AT wrek TR AVI7E AMEAE THeE & HEVF d8sita
U} 1740175)
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<ol 7NES FEH, BAES 74 Hf(possession) AF-9F FHU A Hol
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172) United States v. Wise, 550 F.2d 1180, 1191 (9th Cir.1977).

173) Microsoft v. DAK Industries, 66 F.3d 1091, 1095 (9th Cir. 1995).

174) Krause v. Titleserv, Inc., 402 F.3d 119 (2d Cir. 2005) 94 HLeL &
AR L2 a8 BEAE AR JAFE F s el FEg A7) (sufficient
incidents of ownership) & Z3dte] vl= AZAY A117x(a)d SAES] AFdA
2 5 F ASAE JESIoF I} 1 FAISA T Id at 123-24. ) #EolA

AR AAFE wet AV @ ZEORE HEIY dRE R qhe sk 1A
o] FoRE=AE] o, eI HQo FEoto] AZEOE AXAHERO| A=A,
e Aol HAEo] AGEHA=A, FTERIC] QeI HAES Aol oAust &
= FA ofystal, HERIQI RIS J8] AR ANE AT AYE AAFES
A ofF, fERlo] EAlEs FQoo wet AAEA HV|E 7 AEAY AF Fol A
=5 9 4, 12449,

175) United States v. Wise, 550 F.2d 1180 (9th Cir.1977); Microsoft v. DAK
Industries, 66 F.3d 1091 (9th Cir. 1995) ; Krause v. Titleserv, Inc., 402
F.3d 119 (2d Cir. 2005) %.

176) UMG Recordings, Inc. v. Augusto, 628 F.3d 1175 (9th Cir. 2011);
Vernor v. Autodesk, Inc. (Vernor 1), 555 F. Supp. 2d 1164, (W.D.
Wash. 2008). &2 4L &3] 185 A9AYT LA &4 o] opd,
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, Microsoft v. Harmony, Adobe v.
One Stop Micro, 8 F. Supp. 2d 1086 (N.D. Cal. 2000) 5 "= ##Eo] 2o

AT g s EFets Qo) wha glvkar %] % 3o} 180

177) Carver, /d at 1951.

178) 846 F. Supp. 208 (E.D.N.Y. 1994).

179) Carver, /d at 1901.

180) Melville B. Nimmer & David Nimmer, Nimmer on Copyright, 8.12[B][1] [d]
(Matthew Bender, rev. ed. 2013). olg st +4 ¥ vluwd o 3 {FH5AHE&, v
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[ 7]l=r9] &

1. 44

FAtk= Aol olyzt wiEA(right of distribution)® &< H(right of public
performance)?] Z3 o2 ¥ X<l &4 (umbrella solution)S &Fal 7] wjito]
oh18Y) A2 efo] oA HUy ks WIPOA Rz ZH(WIPO Copyright
Treaty) A8%+= ssAEAL] AoF= Wl wkget=tl Ao Ak=e] AZF=S
ot rhisd) v "WAARD A FAlE Eds 2UE & 9ol 2013
Holl &= m] &]3] &% AzAAA vigfol Zehd|(Maria Pallante)= 7= A2 H
2 MEAY] M9E ¥gs] o= Aol dastrta JAE vk QIrhIse oA E W
= FHE el o wixdE dEo] e AelE xFa vk AR

FEg Past grhsn

2. Vernor v. Autodesk A}z1183)
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Aol i3 )3 7]t (reasonable expectation)S 72 4 9l t}.305)306)307)

305) 4% "AdE Az Al AlEddM= gl (Buy)” WECE AME sk

AL gpo] AR A7t =, ol FEASlA oA HAY A AEO] A
7hs/del sk A ZgE el “3Pﬁ13}51 = 7 Ak ol disiAE v
AZA A F8] o)A v Nashivilleol X AP HE3 = A. Perzanowski
w9 Wl #x. Reporter’ s Transcript of Proceeding, Department of
Commerce Multistakeholder Forum on Improving The Operation of the DMCA
Notice and Takedown System, p. 85.
<https://www.uspto.gov/sites/default/files/ip/global/copyrights/roundtable_transcrip
t—nashville.pdf.> (2018. 6. 29. HZF W),
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F3 vhgol b Sw AL o & A Aol AAHeE g olFuh ®
As AAAoRE A FE571E stk A A% FaAge] F4u 9
b A3 eYEet W Suoly AL 2& A FnECR FHEL Wl §

de Ag ol ¥ AFe otk ojH @ AAe UAY AaBolgn As v

306) "= 2013¢ AAA =4 #d @A A olA vl =A A AH2kEH 3] (American
Intellectual Property Law Association: AIPLA) oA #|&3F ) AA 5o A=,
HAEA s 5 Az, g, Sdo dsiAe ez Azt 7hsstel e
T2 YA 7z vt B ¢ ez olgd tAY AfE Fiel dsixe
OgAd A8 4FS Agstodof stry= Aoty AIPLA Post—Meeting
Comments regarding Request for Comments on Department of Commerce Green
Paper, Copyright Policy, Creativity, and Innovation in the Digital Economy, 78
Fed. Reg. 61337 (October 3, 2013); 78 Fed. Reg. 66337 (November 5, 2013);
78 Fed. Reg. 78341 (December 26, 2013) (Extension of Comment Period), p.
5.<https://www.uspto.gov/sites/default/files/documents/american_intellectual_prope
rty_law_association_post—meeting_comments.pdf> (2018. 6. 29. HE=WE).

307) o] 7pdef &3 Al HSTS St & ARSI AN B Y7t AExAE Q9
ZolA Rk, 94 WME A7z obd TR Al ofe] WA Este] By o8] glo] =
Alo] ol &3ety e A&FH = E71A &2 gAY ALES Ve - HAHoE A%
Mg ¢ Qo A2 2 E3ohe vksol it

308) ReDigi 2013. 11. 13.2 A&A 549 #HASH oA (Request for Comments on
Department of Commerce Green Paper, Copyright Policy, Creativity and
Innovation n the Digital Economy, ReDigi), 47,
https://www.uspto.gov/sites/default/files/documents/Redigi_Comments.pdf  (2018.
6. 29. HF ).
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309) ddA, TAFAES A% AFAN, , A43, FxAAAS L3 (2014), 222

o

fis

310) A&, “gAEAZE Aol oist @A AdHR AL A7, Az
AZAA,, A106%F (2014), 844,

311) P. Mezei, Digital First Sale Doctrine Ante Portas — Exhaustion in the Online

Environment, JIPITEC - Journal of Intellectual Property, Information Technology
and E—Commerce Law, Vol. 6, Issue 1, 23 (2015).
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olet Aotk % BW, $uetnnt A4 vFe] § 2 HFlNE A

A AL dA A E9 AR 25%E |74 EstHA AR 7]l whx v

Azt "yAE HAES AR Aggold AAAL e Thesd T B

e AYa AT, FARTE Aty 2] H7e) £8 Abo]Fol M A=

T Ao
g A= "UAE AdES AAEdeEE d7lEo] YA Feths SHA
HAE Az 238 JdAsHeSE §4 Boo SHoA E Ego] HA Be

the A9 =AE ANV, AL} obdE AFE] MR Arke

AR AC e 71T HAE Ad 2] =gos txd A4
o7t gAstEE AdHoR A BEd =g E Blojgte A5 FEI
7} ) t.314)

AR opd2a 4GB 2HE Zoln UAYR ojddtelol stk HAT

312) "=E3F3 (AAP)o] W=W, 2016 1€5%E 9€ A}Oloﬂ ?ﬁz}?‘%“ o] 18.7%

HAastal, FolAe W& 7.5% 7kt “AAA A1 Qo 53 &3 AEH A
o] W&k - B %" <https://brunch.co.kr/@ryhzen3/13> (2018 6. 29.8=w&),
IE YL AR v Fo] 15%, dEL 10% A=z st}

313) Rub, /d. at 805.
314) Fold =& AAA L] ALg Fo| A ef ujz ko] #e At Hrl= AAHst

HFELS SFojof 8k AZFA ¢l EAlolmg B Aol HAE JojHuh v xS
shol gAY HAE2] o]go] 27 ¢ MIAAAY Aol HL Ao Fel= A
o =alA g 22 B 52 A HAA G BE olvd A e ‘E%O] T
AAEME Agsstels ¥ B ole} 2 AAeMdd Slolth. “Please consider
Environment before printing this Email.” (¢] o|HAS ZY3sl7] Ao &4S A3}
ML)

ot mY kel 2,
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A AFE G g Qo] FolHoy LPEWh ZE opdma A= 1 AA

EE BN ot Agelt AYHe wEge drte e By
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.ol &nt A" AxH(digital divide)®] Al o]t
A7sta @415l Azl wske] Srtolgks Aol = tAE viAl=

opg = wiAlel st 4 Q= v ol lojof & Aottt 9ok &L FHlA A

o old= oA HEHE AR, bR BARS] BH & = A
Aol BAY GlAE Bastthe FolAd OAd Aengel Hesolof @

315) ko mol AL o]de] ARt thekst FA o AE ZVHE S5AES Hs A
shek Aolgty Azbsity. 1 7 ¢ F7|7F A Y&y gEo] EFY otsueEs Ax
st B3z Agolth... QF&.. QEAE I AR ofFrhe S adety AL &

E 7H A5l 98] qla AAR 2Z7Ee] A3, “olE QHAERAS] 1
g7 = AypeE AR (2018, 3. 1. — 4. 30, ALY =A% AAA 15 =ZH A
AD.
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gtk o] W OAE AxAe £l wgE A+ dE Ad4FIA
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—

6) A, 2018. 4. 10.24 7IAFE, A& 10 ol Apgkdtke HR 90
2 ZAggeF | <http://www.ddaily.co.kr/news/article.html?no=167682> (2018. 6.
29. HSUD).

7) A AZel g3t HELFH L e ofdE 19 tAY - Xl oA Fi A
o dE Sxbd, o) A depd’ 3 22 Ul FaAFE Aljle] A=Al R

2 s olFee= A Sk Fa AUt ARG E 4 ol el wel e
Z3 Ael digk 71dE 7HA 2 Bo gGA AF Yol B JAEA S JEl §HA
ok " A E 3 5 e VdE 2 5 slokd, 5AE el #d gArEd
< 37 7hsAdol Sl kel AEst vl g AES Zrestojor sk AolEE §olshA
& Flojtt.

8) Reese, /d. at 587.
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MHsh=%, , A32y A28 (2015), 2154.
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332) ReDigi at 646.
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Royalties on the Retail Sale of Used CDs, 46 Hastings L.J. 217, 220 (1994)

at Resale: ReDigi, Royalties and the digital Secondary
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335) L. Glusman, Comment, It's My Copy, Right? Music Industry Power to Control
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1066(2003), S 1062(2003) 52l ®<te]l Fef Alte wh vk A= vAE x4
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1. H.R. 3048

7ho A A9 % A A

o] Weke 1997. 11. 13.x= wHl= dAxretd 99 Rick Boucher$t Tom
Campbello] A otalA T}, A okx}9] o] &S uwA Boucher-Campbell Bille]gtal &

27| ok, oot A WAL HAEAW Az FEWH(Digital Era

[e]

Copyright Enhancement Act)elt}. BAl 7149 2o AdS AR A T&

s kol F pere YA ohIsrhan A ot ) A3

NTIAZ sl o] TAE
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=
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Aet=E sl sheleh

491) OLG Hamm, Urteil vom 15.05.2014,22U 60/13.
492) U.S Copyright Office, DMCA Section 104 Report (Aug. 2001), p. 15.
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U wete] #7

204171¢] A&Pe] #8S wEEL, 924 w§S 53w 73S st
WIPO 4lxoFS oldsts 59 Aoz Wehs woldit= Zlolth. (HR. 3048,

1 2=x)

o Fo U

A4z Hz Ay

2. HR. 1066 (4% BALANCE %<

7F Aot A4

493) (f) The authorization for use set forth in subsection (a) applies where the
owner of a particular copy or phonorecord in a digital format lawfully made
under this title, or any person authorized by such owner, pe rforms, displays or
distributes the work by means of transmission to a single recipient, if that
person erases or destroys his or her copy or phonorecord at substantially the
same time. The reproduction of the work, to the extent necessary for such
performance, display, distribution, is not an infringement.

- 202 - f-! = Lh '-'3]'_ 1L



= AW dHolYd =X adl(Lofgren)o] 2003. 3. 4.A= At

]

rlo

o] yere

_

. UAY AHHANEME AWaA A5 2uAe] A s wse)

wAe AYsta vk WE WP ARE A & 2

ro

r}

IHE AdsHA] & AZFAE olFA = HeE 2003 [Benefit Authors
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a1 A}

without Limiting Advancement or Net Consumer Expectations(BALANCE)

Act of 2003]"0] 2} o 3o},

HAE 7w Bt AEYle] BiFe Ao} ol gAte] wdel G v
ok ool gstel @ tAE BAES TFoA S flo] = AN o
4 AEd S vk DMCAE M2 7]Edd Auste] desd defatst o &

Ao Belst 714
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lo,
Al
ot
flo
toly
I
ol
~
o
o
9
k1
o
it}
o
4]
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i
2
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oo

o3e ejmeh el mw A4AY A101EE AW o] A4S THD

Aoz AMHT . webd AWF oleAR AL FHolLe EAo rhe

1

ANNA ALES AgFnA e BHAANAE 7164 RE2AE AW ¢
8% & gt Aothee) Tl DMCA® 712A5e olgs] F4s A7

Ash ol §pe] FEL A shel = o w G

& e ‘O™ AET 52 ‘fXxd FHET g &9 fial ‘tAE <dF
QIW E (digital entertainment)” 2t XdS A AFEsta St
) & et 3w, para. 6.
) & ®9t Para. 7.
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2) 71&

3. 5. 1621

497) (f) The privileges prescribed by subsections (a) and (c¢) apply in a case in
which the owner of a particular copy or phonorecord of a work in a digital or
other non—analog format, or any person authorized by such owner, sells or
otherwise disposes of the work by means of a transmission to a single
recipient, if the owner does not retain the copy or phonorecord in a retrievable
form and the work is so sold or otherwise disposed of in its original format.
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7h AQE 734

o] Wk 2003. 9. 16A= wl= AW gLl B9 (Brownback)©] Al
FBHATE At werel WAL “zwlA, s, EAHAAe) CAE A el
W 2003(Consumers, Schools, and Libraries Digital Rights Management

Awareness Act of 2003”¢]t}.

. Fa U

A6z (FiL UAL Al AFS 9T 23 A0
() 207 o3 A% - TAE mtle] AFE AWM £HAE, L Age]
st A8 E 71%o] UAY wTlo] AF 413 A AL £ AEE &

= 7les AHEete d @ AR e ARl S 5 Ao

498) SEC. 6. SECONDARY MARKETS FOR USED DIGITAL MEDIA PRODUCTS.

(a) CONSUMER SECONDARY MARKETS.—The lawful owner of a digital media
product may transmit a copy of that product by means of a transmission to a
single recipient as long as the technology used by that person to transmit the
copy automatically deletes the digital media product contemporaneously with
transmitting the copy.

(b) SECONDARY MARKETS FOR CHARITABLE DONATIONS TO EDUCATIONAL
INSTITUTIONS AND LIBRARIES.—A person manufacturing, importing into, or
offering for sale in, or affecting, interstate commerce in the United States a
digital media product may not incorporate, impose, or attempt to impose any
access control technology or redistribution control technology used in or with a
digital media product that prevents a consumer from donating digital media
products they own to educational institutions or libraries, subject to subsection
(a).

(c) NO DISABLING TECHNOLOGY.—A person manufacturing, importing into, or
offering for sale in, or affecting, interstate commerce in the United States a
digital media product may not incorporate, impose, or attempt to impose any
access control technology or redistribution control technology used in or with
a digital media product that limits consumer resale of a digital media product
described in subsection (a) or charitable donations described in subsection (b)
to specific venues or distribution channels.
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(American Intellectual Property Law Association: AIPLA)oA] A &3k 744 5

ol M=, vAgAztes 5 dAd, g3, Ao daide dedez Aarrt

Assteets FE U4 AUt dokn B 4 geonz odd UAd A%
R0l el UA" AYad 9392 ggsteor drp ool Az
9] T} 547
Qe OAY A4E 5 54 A4E FRW 094" A4A 208 A4
A oA A5 odm, UAY AN 239 a0 FEGTA LE
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37} ol te ARALEALALES ), AYALE Sol gAAE 4w
ol Yie FEel FA AUz ok 2 2AY ¥ glenw Qe ¥ 7}

A FRe HAAT OAE AR 210 QFRTE TYF 04N Fue 5

547) AIPLA Post—Meeting Comments regarding Request for Comments on

Department of Commerce Green PFPaper, Copyright Policy, Creativity, and
Innovation in the Digital Economy, 78 Fed. Reg. 61337 (October 3, 2013); 78
Fed. Reg. 66337 (November 5, 2013); 78 Fed. Reg. 78341 (December 26,
2013) (Extension of Comment Period), p. b.

https://www.uspto.gov/sites/default/files/documents/american_intellectual_property_la

w_association_post—meeting_comments.pdf (2018. 6. 29. H=HH).
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549) Fold®, 2016. 12. 26.2F 7|AF, “IE=S10 HFo] 4-dd? o]Evte] Faste uj
2

<http://news.donga.com/3/all/20161226/82042466/1#csidx0af2ca0b720793a9349ba62dc8febla>
(2018. 6. 29. 3 &3).

550) Villasenor, Id. at 12.
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Under the exhaustion doctrine of copyright, one may freely sell or
otherwise dispose of copies of a copyrighted work lawfully made and put
into circulation with the authorization of the copyright owners. However,
with respect to digital copies which are transmitted online but not
contained in a CD or DVD, the prevailing view around the world is that the
exhaustion doctrine does not apply.

“Digital Exhaustion of Copyright” refers to the discussion that once a
digital copy is sold, the users should be allowed to resell the digital copy
so that the market for wused digital copies may be facilitated,
notwithstanding the current copyright laws which have the opposite effect.

Exhaustion of intellectual property rights, including copyrights, is
recognized because the holder of intellectual property was sufficiently
rewarded by the exercise of their right, and it is fair to respect the
ownership of the user or owner of items that is the subject of the
intellectual property, especially when it comes to the authority to transfer
the item.

Of course, digital copies have unique characteristics as compared to a
patented item or copyrighted analogue item because of the distinctive
aspects of information goods. However, it is questionable whether digital
coples are inherently different from other subject matter of intellectual
property considering that the value of digital copies also decreased with
use over time, as they are sometimes updated significantly, and the
relevant information technology is developing so quickly.

In the U.S., the court in the ReDigi case held that “used” digital music

fiels are not subject to copyright exhaustion. The US Copyright Office
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published the Section 104 Report in 2001, saying that they cannot agree
with the idea of digital exhaustion, and subsequently the Department of
Commerce followed the opinion of the Copyright Office in a White Paper
published in 2016.

However, the ECJ once radically concluded that transmitted software
may be resold by users without the authorization of the copyright holders
in UsedSoft v. Oracle, even though this decision was restricted to
computer programs.

This article enumerates why digital exhaustion of copyright is necessary:
to respect the reasonable expectation of the public by securing the
transferability of digital copies; to prevent double dipping by copyright
owners; to give a competitive edge to the digital sales model as compared
to the analog media market; to uphold the new digital market by giving
support to the used digital market; to give a competitive edge to sales
models where digital exhaustion of copyright would be applied compared to
the non—sales models, such as subscription model; and to prevent the dead
storage of digital copies resulting from the difficulty of checking the digital
content before purchasing. Furthermore, although non—sales models are
becoming more and more prevalent in the market, the non—sales models
have their limitations because they cannot meet the basic human instinct
and need to possess and collect copyrighted works. The sales models have
their own merits. For example, they go well with the so called a la carte
works, such as e—Book, video or individual music files. In this regard, to
sustain and develop the sales models, it is necessary to incorporate digital

exhaustion of copyright.
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As the sales models and non—sales models can co—exist in the market,
we should clearly distinguish between the two, and enable digital
exhaustion for the sales models to achieve a more desirable social
outcome.

It is noteworthy that there has so been so much objection to this idea of
digital exhaustion of copyright. However, in light of the changing
circumstances surrounding technology and public awareness of copyright,
the indisputable fact that every digital copy has a certain life span, and the
fact the used copy market cannot compete with the innovative marketing of
new digital copies, etc. I believe that the criticism of digital exhaustion of
copyright may eventually be overcome.

There i1s no significant hurdle to introducing digital exhaustion of
copyright even under legal theory, because digital copies may be the
subject matter of sales, and sales can be characterized as the perpetual
possession of copies.

In its conclusion, this study identifies the principles for recognizing the
digital exhaustion of copyright such as 1 to 1 transmission, deletion of
one’ s copy immediately after transmission, and the use of contracts to
prohibit resale among contracting parties in special cases, and also
proposes the language for amending the Copyright Act.

Keywords: Digital Exhaustion of Copyright, Exhaustion of
Intellectual  Property  Rights, Copyright, First Sale
Doctrine, Sale, License, License Fiction
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