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Abstract

Research on the commercial use
of an individual's identity,
'the right of publicity’

-with focus on discussion in Korea and France-—

Kim Yon Soo
School of Law, Intellectual Property Rights

Seoul National University

The advancement of visual media and information and
communications technology and the development of advertisement
and content businesses have given rise to commercial use of an
individual's identity, such as his or her name and image, thereby
increasing conflicts related to the practice. In the beginning, this
issue was approached in the scope of the right to privacy in the
United States. In some cases involving celebrities, however, it
proved to be difficult to deem their rights to privacy violated when
their names or images were exploited without consent, due to
attributes of their professions. Consequently, the right of publicity
emerged in the Haelan decision handed down in 1953, and the

right to commercially use one’s identity has developed into a
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separate property right. In Germany, what is discussed as the right
of publicity in America is dealt within the framework of personality
rights. In the famous Marlene Dietrich decision, the Federal Court
of Justice of Germany held that property elements of personality
rights are inheritable regardless of their transferability. This
decision bears significance in that the court recognized
inheritability of property elements under personality rights though

it did not clarify its position on transferability.

The American right of publicity was also introduced in Korea,
and the right of publicity has since been acknowledged in some
cases. However, there has been neither substantive enactment
regarding the right of publicity nor precedents established by the
Supreme Court of Korea in respect to recognition or the legal
nature of the right of publicity. The discussion on the need to
protect the right of commercially using personal identity seems to
have reached a consensus. However, it has still been hotly debated
whether the right should be protected either under the right of
publicity, which deems a separate property right, or by extending

the scope of protection of personality rights to economic benefits.

This paper aims to draw implications for reasonable settlement
of the issue by introducing the French legal system, which plays a
crucial role in civil law. In France, commercial exploitation of
personal identity is discussed within the scope of the right to
name (droit au nom), the right to voice (droit a la voix), and the

right to image (droit a l'image). The Court of Cassation, the
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highest court in the French judiciary, acknowledged the right of
one’s name that is nationally well-known as property. In terms of
the rights to one’s voice and image, the prevailing theory regarded
these rights as no more than personality rights in the early 20th
century when the main problem concerned was the photographing
and exploitation of someone else’s image without consent made
possible by the advancement of advertisement technology. Since
the mid and late 20th century, however, when individual’s identity,
such as one’s name and image, began to be subject to contract
and property, the predominant views have been either an
integrated approach that the right to one’s image holds the nature
of both personality and property rights or a separate approach
which divides the right to one’s image into a personality right as a
negative right and a property right to image as a positive right. An
even more radical theory, which proposes that the original image
rights be incorporated into the right to privacy and that the right
to one’s image be newly legislated as a property right, has also
emerged. The nature of property rights which image rights hold
has been recognized in a number of precedents in the first
instance courts and courts of appeal. The Court of Cassation,
however, has never clearly indicated whether the right to one’s
image can be considered a property right but only approached the
iIssue as a matter of contract attributed by agreement and consent

of the individual concerned.

As can be seen from the above, how the country deals with

changes in the society and resolves the problems arising from

d
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them is bound to differ depending on its law and theories built
upon it, and its legal system established based on precedents. In
the case of Korea, taking into consideration the need for protection
of the right to commercial use of individual’'s identity, its
background, theoretical and legal basis, and consistency and
predictability in problem-solving procedures, 1 propose that this
right be understood as property rights in a broad sense in order to
prevent unfair competitions and that its transferability and
inheritability also be recognized. In a specific case, it should be
examined whether the use of the individual's identity infringes
one’s rights or is subject to regulation according to the elements
of Civil Law Article 270 and Unfair Competition Prevention Act
Article 2 Subparagraph 1. The worry over the formalization of
personality can be dispelled by strictly interpreting the intent of
the individual concerned, and applying general principles of
jurisdiction, such as public order and morality good morals,

principle of good faith, and abuse of right.

Key Words: The Right of Publicity, Personality Rights, The Right
to Name, The Right to Voice, The Right to Image,
Individual’s Identity, Commercial Use

Student Nummber: 2006-21595
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