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{Resume)

Unsatisfactory Legal Framework for Franchising Agreements

Sang Jo Jong

For the past ten years or so, a substantial number of retail shops or independent
shops have disappeared and have been replaced by franchised shops with the same
name or mark all over the country. With the increase of franchised shops, there
have been a increasing number of disputes between franchisers and franchisees,
which did not reach the judicial court for wvarious reasons. It is not certain,
however, whether satisfactory remedies are available for those disputes or any
other potential disputes concerning franchise agreements even if they are reviewed
under the current statutes by the judicial court. The statutes which are covered by
this paper includes the Commercial Code, the Civil Code, the Monopoly Regulation
and Fair Trade Act, and the Trademark Act.

The Commercial Code provides that a business person or a business entity which
has allowed others to use its name including its tradename is liable to the third
party with regard to any contract which was concluded between the third party and
the person who borrowed the name(Section 24 of the Commercial Code). And, also,
the Commercial Code has been amended to enlist franchise agreements into the
category of commercial activities without any further relevant provisions for
franchise agreements. It was held by the judicial court, however, that franchisees
were not regarded as a person who borrowed the franchisor's name under the
Commercial Code with the result that a third party might not claim any damages
against the franchisor.

The Trademark Act provides that registered trademark owners are entitled to grant
others non-exclusive license to use the trademark. Although non-exclusive licenses

are valid without registration of non—-exclusive license, trademark registration
[141]

may itself be cancelled when the trademark owners have allowed licensees to use



their trademarks without registration for those non-exclusive licenses. Accordingly,
franchisors are recommended to make registration for non-—exclusive licenses even
when there are several tens of franchisees. It was also held by the court that
ex—franchisee's petition to cancel the registration for the franchised trademark was
not contrary to the ex-franchisee's good faith. Questions arise, however, as to the
policy reason for requiring the franchisors to make registration for non—exclusive
licenses.

Fair Trade Commission has issued various guidelines to enforce the Monopoly
Regulation and Fair Trade Act. With regard to franchisee agreements, there appear
to be two sets of guidelines: Guidelines concerning Unfair Trade Practices in
Franchise Agreements are designed for domestic franchise agreements and, on the
other hand, Guidelines concerning Unfair Trade Practices and Others in International
Contracts are designed for International franchise agreements concluded between
domestic enterprise and foreign enterprise. The questions then, are why there
should be two sets of guidelines and whether they are different to each other. It is
submitted in this paper that relevant statutory provisions be amended to get rid of

any exceptions for international contracts.
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